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This brings us to the third and fourth options. Other jurisdictions, like Germany, have recently updated
their competition laws for the digital economy.'® While Congress has amended the federal antitrust
laws over the years, it hasn’t significantly changed the substance of the federal antitrust laws for over 60
years. Part of this may be attributable to the Sherman Act being viewed as common law. Another factor is
that the Act imposes both criminal and civil liability. No doubt, any statutory changes must account
these factors.

In amending U.S. competition laws, Congress will likely confront the issue of whether it needs to change
only the standard (e.g., adding the language of an effective competition standard) and/or specific
presumptions and per se rules to promote that standard.

Under the rule-of-law principles, the courts’ role should be to interpret the antitrust laws based on (1)
the original laws and (2) precedent that is true to the original laws. It would not interpret the acts based
on what it believes to be the latest economic thinking on competition policy." By declaring specific
principles, Congress would be assured that the courts, under a rule of law, would construe the antitrust
laws to further those principles, and would circumscribe the courts from arbitrarily reaching standards
(or results) inconsistent with those principles.

Thus, we advocate two components: first, to recognize that antitrust law invariably promotes multiple
economic, political, and social objectives, rather than a single idiosyncratic economic goal. Every
country’s competition law likely encompasses, but does not necessarily rank, multiple economic, social,
moral, and political goals. Few countries today, internationally or in the U.S., believe that antitrust
policy should promote only a single narrow economic objective. Even those who still believe this
disagree about how to define that economic objective narrowly to minimize trade-offs, improve
predictability, and promote individuals’ welfare.

%0 Germany, in 2017, for example, amended its competition law to specify that direct and indirect network effects be
considered in assessing a firm’s market position. § 18 (3(a)) of the Act against Restraints of Competition (Competition Act-
GWB), last amended by Article 10(9) of the Act of 30 October 2017,
https://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Others/GWB.pdf?__blob=publicationFile&v=6.

8l See Spencer Weber Waller, Microsoft and Trinko: A Tale of Two Courts, 2006 UTAH L. REV. 741, 749 (“Trinko Court’s
pronouncements on this score stand merely as a naked assertion of a policy preference that has been rejected since the
passage of the antitrust laws themselves.”).
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The issue is not whether competition policy should incorporate noneconomic values. Rather the issue is
the degree of freedom that courts and enforcers should have in weighing multiple goals in their analysis.
As an overall political-economic community, we often are best served by competition. But individual
enterprises have a strong self-interest in undermining competition law when they can exploit markets.
Indeed extractive firms, like monopolies and oligopolies, typically lead to extractive governmental
policies, where a few profit at the expense of the many. This is why we need more robust rules to ensure
that collective values are achieved in the face of private interest.

Here, we see the shortcomings of the Supreme Court’s prevailing rule-of-reason legal standard to
evaluate most antitrust claims. One generally cannot have, consistent with the rule of law, a fact-specific
weighing standard, like the rule of reason, and multiple economic, political, and social policy objectives.
Having the agencies and courts blend goals in every antitrust case is a recipe for disaster. It is
questionable whether antitrust enforcers and courts can operationalize multiple goals in a systematic
fashion in the vacuous rule of reason, regardless of whether they apply a consumer welfare or an
effective competition standard. Moreover, allowing them to blend goals provides greater freedom to
make errors and be politically captured.

Consequently, in addition to an effective competition standard that recognizes antitrust’s economic,
social, and political aims, the second significant component we advocate is shifting from the Supreme
Court’s unwieldy rule of reason to clearer legal presumptions. Congress can shift the Court from its
“case-by-case” rule-of-reason analysis, which focuses on the “particular facts disclosed by the record,”'®*
to simpler antitrust presumptions and rules “clear enough for lawyers to explain them to clients.”'® The
proposed legislation would shift, whenever feasible, from directly regulating market participants’
behavior ex post to legal presumptions that seek to promote a competitive structure ex ante and

preserving freedom therein.

This would significantly streamline, rather than complicate, the enforcement of the antitrust laws. The
current rule-of-reason review “is data-intensive and, consequently, expensive for litigants; also, it

29184

consumes large amounts of court time and other resources.””" It is little wonder why so few plaintiffs

can afford to bring such cases to trial.

Ideally, Congress would enact the effective competition standard alongside legal presumptions that are
simple enough for antitrust counsel to explain to their clients, for agencies to enforce, and for courts to

apply.

%2 Eastman Kodak Co. v. Image Technical Servs., Inc., 504 U.S. 451, 467 (1992) (quoting Maple Flooring Mfrs. Ass'n. v. United

States, 268 U.S. 563,579 (1925)).

83 pac. Bell Tel. Co. v. LinkLine Commc’ns, Inc., 555 U.S. 438, 453 (2009) (quoting Concord v. Boston Edison Co.,915 F.2d 17, 22
(1st Cir.1990)).

184 California ex rel. Harris v. Safeway, Inc., 651 F.3d 1118, 1146 (9th Cir. 2011) (Reinhardt, Circuit Judge, dissenting in part and
concurring in part).
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Lastly, one might inquire why not the fifth option, where Congress is silent (or endorses) the consumer
welfare standard but adopts the legal presumptions in Part V.c. No doubt, there is some judicial,
scholarly, and popular support for the consumer welfare standard. But the reality is that the consumer
welfare standard, even if scholars, courts, and agencies could agree on what it means, has neither
promoted competition nor consumers’ well-being. Moreover, it shifts the attention downstream,
contributing to the neglect of upstream effects on labor and sellers.

An effective competition standard would expand the theories of harm available to antitrust plaintiffs,
and as such, would reduce the potency of the defendants’ strategy of using economic theory to dispatch
with claimed price increases or output reductions to consumers. So, while the policy objectives for
antitrust enforcement would indeed expand with the effective competition standard (relative to what it
has been propounded under the consumer welfare standard), conversely, the proposed standard coupled
with the legal presumptions would significantly reduce the administrative burden of individual
enforcement actions—ultimately returning antitrust to its proper role as law enforcement rather than
highly stylized theoretical speculation.

Specific Legislative Changes to Displace the Rule of Reason with Better Legal
Presumptions and Rules to Effectuate the Effective Competition Standard

Others concerned about the shortcomings of antitrust enforcement will likely offer changes to promote
competition. The gamut can include reining in implied immunities to the competition law, statutory
reform specifically for the digital economy, including measures to promote privacy competition,
restructuring the antitrust agencies, and lowering the procedural hurdles for antitrust plaintiffs.

Given this reality, we offer several nonexhaustive suggestions to effectuate the effective competition
standard into practice.

First, Congress is already considering amending Section 7 of the Clayton Act to establish a simple, cost-
effective decision rule “to promote competition and prevent harmful consolidation by restoring the
original intent of the Clayton Act to address the full range of anticompetitive harms.”'** Toward that
end, the amendments should require the parties to acquisitions that either (1) significantly increase
concentration levels or (2) are undertaken by firms that already possess significant market power to
bear the burden of establishing, supported by specific facts, that the acquisition will not materially
lessen competition, create a monopoly or monopsony, or help maintain their market power.'®°

195 See 1812: Consolidation Prevention and Competition Promotion Act of 2017,

https://www.govtrack.us/congress/bills/115/s1812 /text.

"% Our proposal does not define the baseline of when acquisitions “significantly increase concentration levels.” One reason is
that the threshold/criteria will likely differ when evaluating upstream effects versus downstream, since monopsonies are not
the mirror image for monopolies. Another reason is that the appropriate threshold will likely be lower than the 2010 Merger
Guidelines HHI thresholds. Kwoka’s data, based on examining post-merger reviews, suggest that lowering the HHI threshold
from the current levels in the 2010 Merger Guidelines and creating a separate threshold based on the number of significant
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To correct the Supreme Court’s recent, faulty reasoning in Amex,"” significant market power can be
established with direct evidence or circumstantial evidence, including high market share (over 30
percent for downstream sellers and 20 percent for upstream buyers) in any market with significant
entry barriers.'® Other “direct” indicia of market power (i.e., not necessarily requiring that antitrust
markets be defined) include:

* Supra-competitive prices;

* Restricted output;

* Depressing quality, including privacy protections, innovation, or variety below competitive
levels;

¢ Exclusion of competitors or entrants;

* Unilateral price- or wage-setting power;

* Ability to price discriminate;

* Ability to impose disadvantageous, non-price contractual terms on a counterparty, or to
unilaterally revise contractual terms in one’s own favor; and

* Supra-competitive profits and/or payouts to shareholders significantly in excess of a firm’s cost
of capital, lasting for a sustained period beyond the “start-up” phase of a new venture, and in
excess of the risk.

Section 7 of the Clayton Act should also prohibit vertical mergers that may foster the firm’s ability and
incentives to distort competition.

The amendment would also require the court to determine the likely effects of an acquisition to lessen
competition:

remaining competitors. Thus, one could justify restoring the HHI threshold to earlier levels (or no higher than 2000) and the
number of significant remaining competitors at no lower than five. But as Kwoka recognized his data set involves industries
for which there was a post-merger review. Given that economic studies have recently explored the degree to which companies
exercise market power, another HHI threshold or threshold of remaining competitors may be warranted.

"7 In Ohio v. Am. Express Co., 138 S. Ct. 2274, 2290 (2018), the government plaintiffs argued that they need not define the
relevant market because they have offered actual evidence of adverse effects on competition—namely, increased merchant
fees. The Court disagreed. It distinguished the cases that the plaintiffs cited as involving horizontal restraints. As the Court
opined, “Vertical restraints often pose no risk to competition unless the entity imposing them has market power, which
cannot be evaluated unless the [c]ourt first defines the relevant market.” But it is axiomatic that market power can be proven
with direct or circumstantial evidence. So it makes little sense to require plaintiffs with direct evidence of market power to
also prove market power with circumstantial evidence. Imagine a prosecutor with direct evidence of a serial killer’s crimes,
being required to offer circumstantial evidence.

'8 In United States v. Philadelphia National Bank, the Court held that a merger resulting in a single firm controlling 30
percent of a market trending toward concentration in which four firms controlled 70 percent of the sales was presumptively
illegal. 374 U.S. at 364 (“Without attempting to specify the smallest market share which would still be considered to threaten
undue concentration, we are clear that 30 [percent] presents that threat”). Subsequent cases applied that presumption to
where the merging parties’ combine share was below 30 percent. See United States v. Aluminum Co. of America, 377 U.S. 271,
275 (1964) (aggregate market share 29.1 percent; acquired firm'’s market share 1.3 percent; four-firm concentration ratio 76
percent); United States v. H & R Block, Inc., 833 F. Supp. 2d 36, 72 (D.D.C. 2011) (finding a presumption of anticompetitive
effects where the combined firm would have a market share of 28.4 percent).
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* Not only on prices, but other parameters of competition, including quality, choice, innovation,
and privacy; and
¢ Upstream on labor, suppliers, and other market participants as well as downstream on customers

or other individuals whom the acquisition may harm."®

Second, Congress would either amend Section 2 of the Clayton Act or add a new provision to prohibit
price discrimination where it generally harms consumers overall.””® Such would be case with behavioral
discrimination where firms use the data accumulated on individuals to get them to purchase things they

otherwise wouldn’t buy at the highest price they are willing to pay.'

Alternatively, Congress can
consider safeguards to make it harder for firms to collect data on users and effectively identify their

reservation price.
Third, Congress should either amend Section 1 of the Sherman Act or add a new provision that:

e States that the federal antitrust laws protect both inter- and intra-brand competition;

* Presumes price and non-price vertical restraints to be illegal, including in the labor market, with
narrow exceptions when (1) the seller and buyer both lack market power, or (2) the restraint is
shown to be reasonably necessary to foster entry into a new market or to curb free-riding;"** and

'8 Arguably, the agencies should already do this under the Clayton Act and their merger guidelines. See Horizontal Merger

Guidelines § 1 (noting how enhanced “market power can also be manifested in non-price terms and conditions that adversely
affect customers, including reduced product quality, reduced product variety, reduced service, or diminished innovation”)
and § 12 (noting how the agencies consider whether a merger is likely to enhance market power on the buying side of the
market). One problem is that the agencies often consider the merger’s impact downstream on price. As a result, scholars
recommend that any competitive analysis of mergers include upstream effects. Carstensen, supra note 81. This includes
identifying the various labor markets affected by the mergers and assessing the effect of the merger on concentration in these
labor markets. See, e.g., Krueger & Posner, supra note 167, at 12. This includes calculating the pre-merger and post-merger
HHI levels of these labor markets, and recognizing “a presumption against a merger if the post merger absolute level of
concentration and/or the increase indicate too high a risk of wage suppression.” Id.

% See, e.g., John B. Kirkwood, Reforming the Robinson-Patman Act to Serve Consumers and Control Powerful Buyers, 60
ANTITRUST BULLETIN 358 (2015).

1 See ARIEL EZRACHI & MAURICE E. STUCKE, VIRTUAL COMPETITION: THE PROMISE AND PERILS OF THE ALGORITHM-DRIVEN
EcoNoMY (2016).

"2 As the dissent in Leegin noted, the Court identified two benefits of resale price maintenance:

“First, such agreements can facilitate new entry. For example, a newly entering producer wishing to build a
product name might be able to convince dealers to help it do so—if, but only if, the producer can assure those
dealers that they will later recoup their investment. Without resale price maintenance, late-entering dealers
might take advantage of the earlier investment and, through price competition, drive prices down to the
point where the early dealers cannot recover what they spent. By assuring the initial dealers that such later
price competition will not occur, resale price maintenance can encourage them to carry the new product,
thereby helping the new producer succeed. The result might be increased competition at the producer level,
i.e., greater inter-brand competition, that brings with it net consumer benefits.

Second, without resale price maintenance a producer might find its efforts to sell a product undermined by
what resale price maintenance advocates call ‘free riding.” Suppose a producer concludes that it can succeed
only if dealers provide certain services, say, product demonstrations, high quality shops, advertising that
creates a certain product image, and so forth. Without resale price maintenance, some dealers might take a
‘free ride’ on the investment that others make in providing those services. Such a dealer would save money
by not paying for those services and could consequently cut its own price and increase its own sales. Under
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 Prohibits attempts to engage in unlawful conduct (such as invitations to collude).'”®

Fourth, Congress should either amend Section 2 of the Sherman Act or add a new provision that would
establish a prima facie violation when a dominant firm engages in:

* Otherwise unlawful conduct (such as deception) that reasonably appears capable of making a
significant contribution to its attaining or maintaining monopoly or monopsony power;"**

* Pricing below marginal (or, if that cannot be shown, average variable) cost for a sustained period
of time, without the need of the plaintiff to show that defendant has a dangerous probability of
recouping its “investment” in below-cost prices;'** or

* Cheap exclusion (conduct that “costs or risks little to the firm engaging in it, both in absolute
terms and when compared to the gains (or potential for gains) it brings, and which is therefore

attractive for an aspiring monopolist” and “does not raise any cognizable efficiency claims”'*®).

Congress should also clarify when a dominant firm has a duty to deal with others, namely where:

* The firm controls a product, service, resource, or facility that is necessary for carrying on a
particular business;

* Therefusalis likely to significantly exclude competition;

* Therefusal prevents the emergence of a new product for which there is potential consumer
demand, or the refusal prevents improving current products in a relevant market; and

¢ The defendant cannot objectively justify, with particular facts, its refusal."”’

these circumstances, dealers might prove unwilling to invest in the provision of necessary services.”

Leegin Creative Leather Prod., Inc. v. PSKS, Inc., 551 U.S. 877, 913 (2007) (Breyer, J., dissenting) (internal citations omitted).
Thus, unlike the per se illegal standard, the proposed standard would permit vertical restraints where it is unlikely to
undermine intra-brand competition. See also John B. Kirkwood, Rethinking Antitrust Policy Toward RPM, 55 ANTITRUST
BULLETIN 423 (2010) (proposing as an alternative to rule of reason a presumption of illegality combined with safe harbors).

3 The FTC can address invitations to collude under Section 5 of the FTC Act. The primary mechanism for the DOJ to
prosecute such attempts would be as an attempt to monopolize claim under Section 2 of the Sherman Act, which is harder to
prove. As a result, the DOJ brings fewer invitations to collude cases. For one notable example, see United States v. Am.
Airlines, Inc., 743 F.2d 1114 (5th Cir.1984).

%% For elaboration and applications, see Maurice E. Stucke, How Do (and Should) Competition Authorities Treat a Dominant
Firm’s Deception?, 63 SMU L. REV. 1069 (2010).

' This standard would foster greater convergence internationally. See, e.g., Case C-62/86, AKZO Chemie BV v Commission
[1991] ECR 1-3359 (holding that it is presumptively illegal if a dominant firm prices below average variable cost to eliminate a
competitor, and that if the dominant firm prices between total cost and average variable cost, this could be abusive if evidence
of anticompetitive intent).

% Susan A. Creighton, Director, Bureau of Competition, Speech Before: Charles River Associates 9th Annual Conference
Current Topics in Antitrust Economics and Competition Policy (February 8, 2005), 2005 WL 1023093, at *1; see also Susan A.
Creighton, D. Bruce Hoffman, Thomas G. Krattenmaker, & Ernest A. Nagata, Cheap Exclusion, 72 ANTITRUST L.J. 975 (2005).
97 As the FTC notes, “[o]ne of the most unsettled areas of antitrust law has to do with the duty of a monopolist to deal with its
competitors.” Federal Trade Commission, Refusal to Deal (last accessed September 9, 2018), https://www.ftc.gov/tips-
advice/competition-guidance/guide-antitrust-laws/single-firm-conduct/refusal-deal. This has become an especially
important issue in the digital economy. See, e.g., U.S. Senator Mark R. Warner, Draft White Paper: Potential Policy Proposals
for Regulation of Social Media and Technology Firms at 21-23 (undated),
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SECTION SIX

ANTICIPATED OBJECTIONS TO THE EFFECTIVE
COMPETITION STANDARD

Given the departure from the status quo that the effective competition standard would represent, we
think it worthwhile to respond to several likely objections.

Objection #1: The consumer welfare standard offers administrability, while the
effective competition standard introduces multiple objectives into the law that
will make it impossible to enforce.

One criticism is that by loading up the “to-do” list for antitrust, and given the multiple goals of the
effective competition standard, it will be more difficult to administer and more subjective than the
existing consumer welfare standard. If it has been difficult to define consumer welfare and get
consistent jurisprudence looking at how restraints affect consumers, the effective welfare standard
would be even more unwieldy. Courts would have to balance interests of individuals, purchasers,
consumers, and producers, which may conflict. Courts could also differ in how to promote individual
autonomy and well-being or disperse private power.

The conventional wisdom during the recent antitrust policy cycle has been that the Supreme Court ran
amok with per se liability rules between the 1940s and early 1970s. But during that period, the Court did
seek administrable rules in furtherance of the Sherman Act’s principles. To give content to the Sherman
Act, said the Court, “it is appropriate that courts should interpret its words in the light of its legislative
history and of the particular evils at which the legislation was aimed.”"*” One could argue that the Court
adopted the wrong mechanism to further those principles or that its per se rules hindered, rather than
furthered, such principles.

By contrast, today’s Supreme Court is no longer anchored by the Sherman Act’s principles. The Court
now holds that its antitrust doctrines “evolve with new circumstances and new wisdom.”**° Currently,

the principles of stare decisis are less significant for the Sherman Act than other federal criminal or civil

201

statutes.”” The current Court articulates a new objective of the antitrust laws (based on its conception

199 Apex Hosiery Co. v. Leader, 310 U.S. 469, 489 (1940).

200 Leegin, 551 U.S. at 900 (quoting Bus. Elecs. Corp. v. Sharp Elecs. Corp.,485U.S. 717,732 (1988)).

! For over 90 years, the Court viewed resale price maintenance as per se illegal. The Court’s aim in Leegin was not to
reconcile its abrupt departure with stare decisis principles, but to show why these principles did not burden the Court. One of
the few businesses submitting an amicus brief in Leegin noted the importance of stare decisis given the essential part of the
regulatory background against which many discount retailers financed, structured, and operated their businesses. Brief for
Burlington Coat Factory Warehouse Corp. as Amicus Curiae Supporting Respondent at 5-7, Leegin Creative Leather Prods.,
Inc. v. PSKS, Inc., 551 U.S. 877 (2007) (No. 06-480), 2007 WL 621854, at *2-8. Although the dissent observed, “whole sectors of
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of “modern” economic theory) and a rule to promote that new objective. For example, in Leegin, the
Court justified a reduction in intrabrand competition by opining that the antitrust laws’ primary
purpose is to protect interbrand competition. But this policy statement never came from the Sherman
Act or its legislative history. It came from a footnote in Sylvania.

Thus, the status quo in antitrust is far from ideal. There has not been a significant monopolization
prosecution in 20 years, following the complex “structured rule-of-reason” procedure applied by the
D.C. Circuit in Microsoft. Just in the last year, the Supreme Court introduced a new pleading standard
into the rule-of-reason jurisprudence for “two-sided transaction platforms” in Ohio v. American Express,

202
92 1n that case, even an

requiring plaintiffs to prove competitive effects on both sides of that platform.
increase in merchant fees was insufficient to prove that competition was harmed. The Court ruled that
any antitrust plaintiff must now prove that the restraint reduced output on the other side of the platform

. ) 2
or increased overall costs above competitive levels.”*

In ruling for the defense in the AT&T-Time Warner merger, the district court required the government
to prove that vertical integration would increase prices for consumers more than assumed efficiencies
would reduce them—effectively locking vertical merger enforcement into economic assumptions that
inherently favor defendants (that vertical mergers enhance efficiency and that consumers benefit
“automatically” thereby) and prohibiting theories of harm that cannot be reduced to consumer price
effects.”** Not only was the district court’s rationale inconsistent with the trial testimony, it was
inconsistent with economic reality. As the DOJ noted on appeal, “[d]espite having repeatedly pledged
during the trial to deliver more choice, lower cost to American consumers, AT&T promptly increased the

the economy have come to rely upon the per se rule,” the majority never responded to Burlington’s or Justice Breyer’s
arguments. Leegin, 551 U.S. at 925 (Breyer, J., dissenting).

*92 The Court noted that some markets involving two-sided platforms, like newspapers, “should be treated as one sided when
the impacts of indirect network effects and relative pricing in that market are minor.” Am. Express, 138 S. Ct. at 2286. Thus,
the lower courts and antitrust plaintiffs are left to figure out whether the Court’s holding is limited to credit card transaction
networks, or other two-sided platforms that might be deemed a “two-sided transaction platform.”

%93 Id. at 2287 (“To demonstrate anticompetitive effects on the two-sided credit-card market as a whole, the plaintiffs must
prove that Amex’s antisteering provisions increased the cost of credit-card transactions above a competitive level, reduced
the number of credit-card transactions, or otherwise stifled competition in the credit-card market.”).

*%* The district court cited the government’s economic expert that AT&T’s customers would reap $352 million annually from
the merger’s efficiencies. Thus, “to understand whether the proposed merger will harm consumers, Professor Shapiro
explained, it is necessary to ‘balance’ whether the Government'’s asserted harms outweigh the merger’s conceded consumer
benefits.” AT&T, 310 F. Supp. 3d at 198. One problem, as the United States raised on appeal, is that the government’s expert
conceded no such thing:

“Instead, Professor Shapiro testified that the merger would result in $352 million of annual savings in
licensing fees for Turner content fo AT&T. . . . His estimate of how those cost savings would impact
consumers was far lower and was an output of the very raising-rivals’-costs and pass-through analysis that
the district court rejected. . .. The court made no findings on the savings to consumers against which proven
harm would have to be balanced.”

Proof Brief of Appellant United States (Public Copy—Sealed Material Deleted) at 64, filed in United States v. AT&T
Inc.,No. 18-5214 (D.C. Cir. filed Aug. 6, 2018), https://www.justice.gov/atr/case-document/file/1085516/download.
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price of its DirecTV Now product shortly after the trial concluded.”**

The erosion of antitrust over the last four decades—and the concomitant onset of the economy’s market
power crisis—is centrally premised on restricting the conduct that “counts” as reducing competition.
This requires plaintiffs to plead narrow theories of harm, and it invites defendants to invoke economic
theories as grounds for overturning findings of fact, giving rise to the unworkable multi-stage procedure
that turns district courts into the simulacrum of an academic seminar. That is not an appropriate
procedure for enforcing laws against economically harmful conduct, as enacted by a democratically
accountable legislative branch and interpreted by experts in the executive branch.

Under the Supreme Court’s flawed economic theories, antitrust standards will continue to stray further
from rule-of-law principles. Each new nugget of economic “wisdom” can affect criminal liability under
the Sherman Act.

Consequently, the effective competition standard and concomitant legal presumptions will bring
antitrust closer to rule-of-law ideals. The legal presumptions in focusing on preserving competition are
more straightforward. Some may disagree with the standards and presumptions, but at least they are
transparent and easier to explain than today’s amorphous consumer welfare /rule-of-reason approach.

Objection #2: Replacing the consumer welfare standard with the effective
competition standard would remove “economics” from antitrust.

Evolving (and disputed) economic theory cannot provide the requisite guidance for civil and criminal
illegality. As one study of the antitrust laws puts it, “[I]egal requirements are prescribed by legislatures
and courts, not by economic science.”*’° Legal standards that are premised on a court’s assessment of
the latest prevailing economic thinking simply afford too much discretion to the judiciary, which is
especially clear in the current era in which the latest economic thinking has in fact progressed
significantly beyond the false assumptions courts have baked into their rulings. Congress never intended
to give the courts unfettered discretion to interpret the Sherman Act for the advancement of a particular
judge’s ideologies.

While antitrust cases will no longer devolve to the protracted, costly expert debates, economics can still
help inform Congress and the agencies. The consumer welfare standard is not based on “economics,” but
rather on one particular model of how the economy works, premised on a set of interlocking
assumptions (amounting to the claim that the economy operates competitively “naturally”) that are
applied to a single market in static equilibrium. Empirical economics has shown how these assumptions

*% Id. at 60 n.5 (internal citation and quotation omitted).

STANLEY N. BARNES ET AL., THE ATTORNEY GENERAL’S NATIONAL COMMITTEE TO STUDY THE ANTITRUST LAWS 316 (1955); see
also Leegin, 551 U.S. at 914-15 (“antitrust law cannot, and should not, precisely replicate economists’ (sometimes conflicting)
views”) (Breyer, J., dissenting).
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at times are incorrect. Replacing the consumer welfare standard with an effective competition standard
driven by modern empirical scholarship would, in fact, replace an uneconomic body of antitrust
jurisprudence with one premised on contemporary scholarship in the tradition of the ongoing
“empirical revolution” in academic economics.

For example, the voluminous evidence that has already been assembled regarding the extent of
monopsony power in the labor market is no less “economic” than any other modern empirical
investigation of policy-relevant structural parameters of interest for policy.

The effective competition standard marshals the economic evidence, while simplifying the courts’ and
agencies’ assessment of whether agents anywhere in the supply chain were harmed. To take one
example, it would typically require economic analysis to determine whether a firm possesses
monopsony power for the purposes of analyzing its exclusionary conduct under Section 2 of the
Sherman Act.?*” But once the court determines that the firm is a monopsony, the court, using the legal
presumptions, could more readily assess whether the conduct is presumptively illegal.

Objection #3: Replacing the consumer welfare standard with an effective
competition standard will harm consumers.

We noted how enforcers and courts have manipulated the phrase “consumer welfare” to undermine key
antitrust principles and harm most of us. But one concern is that courts and agencies, under the guise of
preserving competition, can harm us even more. One can think of how state and federal agencies might
have applied an "effective competition” standard to substantially favor incumbent monopolists or
preserve oligopolies. So how would our standard prevent or limit this?

Again, Congress, in fully delineating structural presumptions and burdens of presentation and proof,
will lessen the need for the courts to basically dictate the outcome based on their interpretation of

economics.

Alternatively, what if our standard does more harm than good? An aim of our standard is “the dispersion
and deconcentration of private power wherever in the economy it is to be found.” Most firms have some
market power (if market power means the ability to price above marginal cost). So would every firm have
to fear from antitrust under the effective competition standard, thereby blunting entry and innovation?

The effective competition standard prevents powerful firms from bullying or ganging up on others. That
is what antitrust is meant to prevent.”*® But that does not mean every firm with some degree of market

%7 For an example of how to do this, see José Azar et al., Concentration in US Labor Markets: Evidence from Online Vacancy

Data, NBER Working Papers, no. 24395 (2018).
%% Richard M. Steuer, The Simplicity of Antitrust Law, 14 U.PA. J. BUs. L. 543, 543 (2012) (“Properly applied, antitrust law
focuses simply, and entirely, on combating two of the most innate proclivities in human nature—bullying and ganging up—
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power is liable. Firms with some market power in unconcentrated industries could still merge. They
could engage in vertical restraints. And the effective competition standard does not endorse “no fault”
liability for monopolies and monopsonies.”*

Experience shows that an economy characterized by concentrated market power does not serve its
residents, whatever the claims defendants’ experts present at trial. The effective competition standard
would serve us far better because it expands the conduct that can incur antitrust liability precisely in
order to confront significant market power wherever in the economy it can be found. We are, after all,
not only consumers but also laborers and producers.

With only one monopolization case by the DOJ in the past 18 years at the same time that the economy
suffers from a growing market power crisis, enforcement is nonexistent. We expect significantly more
enforcement under the new standard, which should open the door to a new realm of entrants and
smaller competitors to discipline the entrenched monopolies. It should also promote labor mobility and
earnings.

Objection #4: The effective competition standard would introduce politics into
previously technocratic antitrust.

Despite claims of being descriptive in nature, any economics-based competition policy ultimately is
normative. Subjective value judgments underlie “objective” economic standards, and the objectives
vary.

Antitrust always had political goals and implications, since it centrally concerns the distribution of
wealth and power in the economy and in society. What has varied over time is whose interests it has
defended and whose have been ignored. In the contemporary consumer welfare era, as we have seen,
many powerful businesses have extracted wealth—not necessarily by innovating or through efficiencies,
but by market power. They have conjured up a range of theoretical pro-competitive justifications that
legalize business models to extract wealth out of the economy and deliver it into the hands of the very
few (less than 1 percent of the population).

when such conduct harms competition.”).
209

United States v. Aluminum Co. of Am., 148 F.2d 416, 430 (2d Cir. 1945):

“Since the [a]ct makes ‘monopolizing’ a crime, as well as a civil wrong, it would be not only unfair, but
presumably contrary to the intent of Congress, to include such instances. A market may, for example, be so
limited that it is impossible to produce at all and meet the cost of production except by a plant large enough
to supply the whole demand. Or there may be changes in taste or in cost which drive out all but one purveyor.
A single producer may be the survivor out of a group of active competitors, merely by virtue of his superior
skill, foresight and industry. In such cases a strong argument can be made that, although the result may
expose the public to the evils of monopoly, the Act does not mean to condemn the resultant of those very
forces which it is its prime object to foster: finis opus coronat. The successful competitor, having been urged
to compete, must not be turned upon when he wins.”
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The effective competition standard, by contrast, instantiates antitrust’s core goal of deconcentrating
economic power in society. No doubt, the entrenched monopolies, invoking the consumer welfare
standard (under which they have very little to fear) will seek to preserve the status quo.

Nonetheless, the concern remains that monopolies can subvert the effective competition standard to
protect their power. No antitrust standard, by itself, can prevent this. Thus, clear rules and legal
presumptions are also needed.

To illustrate, suppose you or I commit fraud. We would likely face criminal or civil liability. But suppose
amonopoly deceives to attain or maintain its power. The agency and court under antitrust’s consumer
welfare/rule-of-reason analysis would consider multiple factors, some inconsistent with other legal
policies, as well as the monopolist’s pro-competitive justifications for its otherwise illegal behavior.*"° It
is not surprising that courts, under the consumer welfare standard, downplay or excuse a dominant
firm’s fraud and deception to maintain its power.”"

Another example is merger review. Today, the FTC and DOJ allow some seemingly problematic mergers
in highly concentrated industries to sail through (even without an extensive review). Energizer Holdings
Inc.’s purchase of Spectrum Brands Holdings Inc.’s battery unit shocked many, including Wall Street
analysts, who expected at least a longer antitrust review.*"* So how did the FTC justify quickly ending its
investigation in an industry with supra-competitive pricing?*® That remains unclear.

Under the effective competition standard and legal presumptions, the FTC would have a harder time
justifying further concentration in an already concentrated industry. It must tell Congress and the
public how the merging parties satisfied their heavy burden of proving, with specific facts, how the
acquisition would not materially lessen competition, create a monopoly or monopsony, or help maintain
their market power.

Thus, in bringing antitrust closer to rule-of-law ideals, the standard and presumptions will require
greater transparency and accountability by the agencies and courts and reduce the subjective influence
of lobbyists. Of course, politics can still intrude. But it will be harder for the agencies and courts to justify
their inaction or inconsistencies.

2 For examples, see Maurice E. Stucke, How Do (and Should) Competition Authorities Treat a Dominant Firm’s Deception?, 63

SMU L. REV. 1069 (2010).

' Id. (proving examples).

Joshua Fineman and Hannah Levitt, Energizer Deal’s Antitrust Approval Shocks Investors, BLOOMBERG (April 2, 2018),
https://www.bloomberg.com/news/articles/2018-04-02/energizer-deal-s-antitrust-approval-shocks-investor-m-a-logic.

*'3 Sharon Terlep & Nicole Friedman, Demand for Batteries Is Shrinking, Yet Prices Keep on Going and Going and Going... Up,
WALL STREET JOURNAL (April 16, 2018), https://www.wsj.com/articles/demand-for-batteries-is-shrinking-yet-prices-keep-
on-going-and-goingup-1523871000.
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Conclusion

Today, we have several incongruities in our economy and society. The current antitrust policies claim to
promote the welfare of consumers; however this has not happened. Courts proclaim that “the antitrust
law protects competition, not individual competitors”; but as a result of the courts’ and agencies’ largely
non-interventionist policies, competition has diminished.

The available economic data all point to declining competition, increasing concentration, higher prices,
and widening wealth and income inequality.

And insofar as antitrust does take a position on the distribution of economic surplus to consumers
(versus producers), the narrow focus on price effects has carved out substantial space for business
models that harm consumers—and society more broadly—in other ways, such as by harvesting their data
for sale to third parties, discriminating in terms of quality, and segmenting and dividing the market.
Between monopsony power, foreclosure, domination of the market by powerful distributors, and a
multitude of other abuses the antitrust laws ought to rectify, the harms of the consumer welfare
standard as it is interpreted and actually enforced—as opposed to how it was intended—indicate the need
for a substantial overhaul.

Given the mounting evidence of the failures of the current antitrust regime, we need to promote

competition. Toward that end, a new standard and new legal presumptions to promote effective
competition are not only warranted—they are also necessary.
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