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Who We Are

The Roosevelt Network develops and supports undergraduate college students and early career
professionals—in particular, those who hold identities historically denied political power—to be the next
generation of leaders in the progressive policy ecosystem. We are creating a pipeline of new leaders who
champion ideas that rebalance power in our economy and democracy. As a program of the Roosevelt
Institute stewarding the legacy of Eleanor and Franklin Roosevelt into the 21st century, we believe that we

can rewrite the rules by changing who writes them.

About the Emerging Fellowship Program

The Roosevelt Network’s Emerging Fellowship is a yearlong fellowship experience focused on policy
writing and designed for students in the last one to two years of their undergraduate degree program.
This rigorous and advanced fellowship offers progressive-minded students the opportunity to dive deeper
into policy research and writing, receive mentorship from Network alumni and Roosevelt Institute staff,
be in community with other passionate policy wonks, and ground themselves in Roosevelt’s vision for a
just economy and multiracial democracy. Fellowship alumni become members of our national Network,
with continued opportunities for mentorship and programming for young professionals.
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Foreword

Dear reader,

Have you ever found yourself saying: “Hopefully the young people will save us” while youre watching
the news or scrolling the internet for anything that makes the state of things seem less bleak?

[ understand that impulse—young people can be inspiring. But young people are not a monolithic finished
product. Each young person—like you, like me, like all of us—is on a journey. Theyre trying to understand:
What choices led to the world as they know it? Can they trust the narratives they've been taught about
heroes and villains? Can they dare to have hope that anything they do matters?

If you're reading this, it means that you are interested in the ideas that our Network’s young people have
for the future of their communities. And if, as you're reading this, you find yourself inspired by these ideas
from our emerging leaders, then I ask you: What are you doing now to be in community with them in the
long-term fight to rebalance power in our economy and democracy?

I have some ideas, of course.

The Roosevelt Network has been a moral and political home for progressive young folks for nearly

20 years. Our staff works every day to help each new cohort understand how we got here and how we
can combine the power of bold new ideas with the power of a network. Building a moral and political
home for people takes time and it takes trust—especially as we operate in an era of rapid change,
misinformation, radicalization, nihilism, isolation (I could keep going, but I won't). A political home might
be the difference between a young person spending their career in the progressive movement versus
burning out or giving up.

So after you read the ideas of our 2023 Emerging Fellows, perhaps you'll want to sign up as a mentor for
a young person. Maybe you yourself are a young person and you'll want to apply to one of our fellowships
and make the Network your political home. Maybe youre someone who can donate to our work.

Whatever the choice is for you, I hope that you know we only go onward together. The young people
might save us, but not without investment from all of us to make it possible.

Onward,
Katie Kirchner
National Director, Roosevelt Network
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Worker Power and Economic Security

Cooperative Colorado:
Locking in Prosperity

By Tom Byron

Introduction

As new laws like the Inflation Reduction Act revive interest in public investment, labor advocacy, and green
manufacturing (Sullivan 2023), Colorado is poised to enjoy another decade of rapid growth. But growth
alone is not enough to secure shared prosperity for Coloradans—not when corporate greed captured

so much of the state’s economic growth over the past 10 years (Abidh and Danninger 2017). The suite of
progressive policies enacted by the Biden administration offers an opportunity to rebalance economic
power in states like Colorado, where for far too long, workers have not reaped the benefits of the growth
they helped to create. As the American economy enters an era of rapid transformation, worker ownership
offers a model of governance that empowers workers. As the US continues to find its way beyond
neoliberalism, Colorado can take the lead in building a cooperative economy that puts workers first.

Forty years of neoliberal economics concentrated power in private hands and encouraged cost-cutting,
union-busting, off-shoring of manufacturing, and other policies that saw labor as the enemy. Neoliberal
policies funneled money and political support into corporations that prioritized quarterly profits above all,
building giant companies that dominate the US economy to this day and that hold enormous power not
just over their employees, but the entire American political system. The doctrine of “shareholder primacy”
entrenched CEO and corporate board power, freezing out labor, consumers, and the public at large. Even
during the rapid economic growth of the 1990s and 2000s, many Americans experienced increasing job
precarity, outsourcing, and wage stagnation, despite soaring corporate profits (Gerstle 2023). With little
say in how their jobs were run, or any direct share in the profits they helped make, workers were left
relatively powerless.

The history of cooperative and worker-owned companies provides a unique, democratic alternative to
both the neoliberal “shareholder” model and the New Deal “stakeholder” model. Though there are

many kinds of cooperatives—from shared ownership of apartment buildings, to agricultural marketing
cooperatives, to consumer-owned rural electric utilities—this brief will focus on worker cooperatives and
other forms of employee-owned companies. By giving other stakeholders, like workers and consumers,

a direct share in profits and control over management decisions, cooperatives can secure better working
conditions and lock in a more equal economy by establishing democratic workplaces. This model has proven
successful and popular, providing stable employment, encouraging productivity (Blasi, Freeman, and Kruse
2014), and enjoying support from most Americans (Josephs 2022). But like the neoliberal transition of the
1990s or Roosevelt's New Deal, a cooperative economy needs a government that wants it to succeed.

At the state level, Colorado can build on its past successes in democratic ownership by giving worker-
owned businesses the same access to finance enjoyed by other start-ups and small businesses.
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Neoliberal Consequences, Cooperative Possibilities

Neoliberalism encouraged the state to direct money and resources toward private companies, privatize
public services, and campaign on the ostensible benefits of unrestricted corporate power. It advanced a
vision of a dynamic, productive private sector fueled by the profit motive and held back by the supposedly
outdated systems of taxation and regulation. But despite the laissez-faire ideology it espoused, the shift
toward neoliberalism required regular government interventions, ranging from direct bailouts to constant
changes in rules and regulations.

The vision touted by neoliberals led to stagnating productivity, skyrocketing economic inequality, and the
rise of unstable employment. Worker productivity, a central measure of growth in economics, has been
relatively stagnant since the 1970s, with the exception of a temporary boost in the 1990s that subsided by
2001 (Cowen 2011). Stagnant wages, tax cuts for the wealthy, and large returns to capital income ensured
that the rich benefited the most from economic growth. Moreover, the collapse of the labor movement,

the rise of at-will employment and gig work, and the shift from a manufacturing to a service economy all
compounded precarious employment; regular Americans could never feel secure in their jobs (Bhattacharya
and Ray 2022), and employers had trouble gaining loyalty and buy-in from their workers (Knowledge at
Wharton Staff 2012). Wages stayed stagnant even in a booming economy (DeSilver 2022), at-will and gig
employment made job loss a looming threat, and workers had little control over their work while the profits
they helped make went to investors. Meanwhile, companies faced slowing national GDP growth, workers
had little reason to see themselves as a valuable part of the organization, and employers found themselves
having difficulties retaining their best employees.

The consequences of decades of neoliberalism came to a head in 2008, with the worst recession since

the Great Depression. Government plans to reduce inequality through widespread homeownership were
hijacked by banks, crashing the economy and leading to a decade of high unemployment and low economic
growth (Becker, Stolberg, and Labaton 2008). Even in the aftermath of the financial crisis, there is little
political appetite for large-scale state employment policies, like jobs programs or work guarantees. And
even when the political will is mustered and they are brought to the floor, these policies typically die in a
gridlocked Congress. American workers are left feeling squeezed from every angle, with little recourse.

Meanwhile, corporate economists, shareholders, and managers are unwilling to look to democratic
solutions to problems of talent retention and productivity. The outcomes they say they want—increased
productivity, greater growth, and loyal employees—all require giving workers real power and ownership
over their jobs. Democracy and shared ownership are good for workers, employers, and all of society,
but require that management share its wealth and authority.

Colorado has been a champion of cooperative companies for decades. All kinds of cooperatives are common
around the state, including veterans’ credit unions in Colorado Springs, rural electric cooperatives in the
western slope, driver-owned taxi services in Denver, and popular restaurants throughout the state (Sexton
2022). Worker-owned businesses are created either through a group of worker-owners coming together

to start a new company, or through a conversion of ownership whereby workers purchase all or part of

an existing company they already work for. These firms enjoy widespread bipartisan public support, with
supermajorities of both Democrats and Republicans stating a preference to work in an employee-owned
company (Josephs 2022). They are also more productive, with higher profits, more equal wages, and lower
turnover (Blasi, Freeman, and Kruse 2014). Both companies and their employees benefit from incorporating
workers into profit-sharing and management decisions. Workers get a direct stake in making their
workplace more profitable, and at best, have a say in how their jobs are done. Employers can better retain
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loyal, highly motivated workers, and can benefit from federal and state tax breaks like the Employee Stock
Ownership Plan (ESOP) (NCEO 2020). Granting ownership to workers blurs the line between management
and employee, shareholder and stakeholder.

Despite the benefits of employee ownership, there are challenges to creating a worker-owned business.
First, employees have limited access to the capital necessary to buy a stake in their companies. Like private
start-ups, they often have trouble finding financing. As University of Colorado Boulder professor Nathan
Schneider discussed in a 2023 interview, many private banks and venture capital firms have no interest in
investing in employee-owned firms, often because these firms are so rare that investors feel unsure of their
prospects.! Second, the process to transition from a “traditional” private firm to some form of cooperative
or employee-owned business is complicated and expensive. Colorado has made headway in solving this
problem, offering tax breaks and subsidies through the state Employee Ownership Office (Colorado Office
of Economic Development and International Trade 2023a). Finally, a successful transition to employee
ownership requires that workers be organized enough to make an offer and manage their stake in the
company. But low unionization rates and tensions between unions and worker-owned businesses have
made integration with existing unions difficult. The American system of collective bargaining, organized
by enterprise instead of workplace or sector, gives worker-owned firms little incentive to maintain union
membership when they no longer need to negotiate with management. And workers who are not unionized
often lack the organization, expertise, money, and negotiating power necessary to purchase their company
or strike out on their own.

As a result, worker ownership is most often a “way out” for owners who are looking to retire, shut down,
or otherwise liquidate their businesses, instead of a standard path for start-ups to follow or for mature
companies to pursue. Many businesses become worker-owned almost by accident, or worse, as a way to
pass off unproductive companies for quick cash. For example, the North Coast Brass and Copper Company
only offered sale to its employees when the plant was about to close, and the employee-owned firm was
able to stay afloat for no longer than a few years (Olson 2023b).

To be sure, there are cooperative sectors without these problems, but they were created with strict legal
limits to solve problems that private capital did not want to touch. Credit unions are both popular and
influential, but as consumer cooperatives, they are often limited in how they can lend while keeping their
status as credit unions. Rural electric cooperatives are profitable, widespread, and have a long history in the
west, but must exist in the narrow band of rural electrification and utility services (Colorado Rural Electric
Association 2023). Agricultural cooperatives are a vital part of American farm life, but they provide a
marketing benefit to help individual farms pool their resources to sell their goods. There are individual legal
structures, trade organizations, tax benefits, federal offices, and lobbyists for each of these organizations,
but they are bound by the charters and laws that created them. Those horizons were set low because all of
these organizations tackle low-margin markets, providing services to people that traditional finance saw no
reason to help.

1 Nathan Schneider (Assistant Professor, University of Colorado Boulder), in discussion with author, July 5, 2023, Boulder, CO.

8 rooseveltinstitute.org


https://rooseveltinstitute.org
https://www.nceo.org/articles/esop-employee-stock-ownership-plan
https://oedit.colorado.gov/colorado-employee-ownership-office
https://oedit.colorado.gov/colorado-employee-ownership-office
https://www.esoplaw.com/case-studies-full/north-coast-brass-and-copper-co
https://crea.coop/what-sets-co-ops-apart/
https://crea.coop/what-sets-co-ops-apart/

Worker Power and Economic Security

What a Cooperative Economy Needs

Employee ownership is overwhelmingly popular across party lines, has a strong history in the US, and

is linked to core American values of justice and democracy (Blasi, Freeman, and Kruse 2014). But just as
start-ups, small businesses, factories, and tech companies built their power with the help of government
subsidies, loans, and streamlined legal procedures, so too do cooperatives. The neoliberal transfer of wealth
and power to private companies and shareholders was a policy choice, based on a vision of the future that
saw private wealth as the engine of prosperity. Colorado has a chance to embrace a new vision of worker
ownership and make the state a leader in the national conversation about a post-neoliberal economy.

Different types of cooperative and employee-owned businesses are limited by capital access and existing
legal structures. The success stories of agricultural cooperatives and rural electric utilities are forced to
remain confined in their sectors with little incentive to work beyond their fields. But according to labor
economist Douglas Kruse, contrary to the assumptions regarding those legal structures, there is no specific
set of industries that benefit most from cooperatives.? The tax benefits from programs like ESOP apply

only to specific ownership models, existing organizations and accumulated wealth are siloed in different
sectors, and there is no generalized “cooperative movement” to meet the current moment. Colorado cannot
do much to solve the larger legal problems on its own; that is a task for the federal government. But state
governments can play the role of market makers, giving workers the backing they need to access capital and
acquire ownership of their workplaces.

Colorado already lends money to start-ups through the Colorado Startup Loan Fund, with the state
guaranteeing loans under $150,000 from “mission-driven lenders” to businesses that are “unable to

qualify for traditional financing” (Colorado Office of Economic Development and International Trade 2023b).
The state has a few programs targeting rural businesses, like the Rural Jump-Start Program, some targeting
small businesses, such as Cash Collateral Support, and some that focus on promoting women- and minority-
owned businesses. The state recognizes that rural areas, small businesses, start-ups, and businesses owned
by women and people of color need additional support with financing, and uses its power to help these
businesses. Though often start-ups or small businesses in their own right, cooperatives and worker-owned
businesses need targeted assistance through financing, legal aid, and political backing. These supports go
hand-in-hand and help to reinforce each other and strengthen cooperatives, as a clear and flexible legal
structure makes formation easy, access to capital creates opportunities for profit, and profitable firms
under that structure reinforce political support for these policies.

This is the same process that made the stock market and mass stock ownership a reality in the late 1800s.
The people, companies, and leaders of the time had a vision of an economy in which regular people could
invest their savings in company stock, and companies could finance exciting ideas by amassing popular
support, instead of applying for bank loans. Without that vision, the necessary legal support and financial
resources would not have materialized. Governments created a new market where none like it had existed
before, formed a new type of company that anyone could start, and fostered widespread support by giving
regular people access to the dividends. Cooperative economics needs the same kind of vision and state
support, with the potential to be far more transformative for workers.

Worker ownership must be front and center in the conversation, an option as easy and popular as “going
public,” and a standard path for any firm to take at any point in its lifespan. Start-ups must know that a
democratic, cooperative structure is just as easy to create as a private company. Employees themselves

2 Douglas Kruse (Distinguished Professor, Rutgers University), video interview with author, July 13, 2023.
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need to know about this new corporate form even more than management, because without their buy-in,
any cooperative business will fail. And because cooperatives are relatively rare today, employee ownership
needs the kind of support that small businesses and start-ups have long enjoyed. Private companies and

the broader ideology of shareholder capitalism have the advantage of more than a century of tradition,

law, lobbying, and profits to back them up. Governments should build worker ownership infrastructure as
part of the larger project of post-neoliberal economics, and understand that cooperatives work best when
combined with many other progressive, worker-friendly policies. The greatest successes of the ESOP model
came when paired with union or state support (Olson 2023a), and its failures were often a result of abuse by
corporations in the neoliberal era. State and federal governments must prevent that abuse and ensure that
the most profitable and productive firms have incentives to democratize ownership.

Recommendations for Colorado

Colorado should encourage worker-owned businesses so that gains from recent economic growth benefit
workers, drawing from the state’s long history of cooperative leadership and worker ownership. Policy
should build on the existing Colorado Employee Ownership Office, with an emphasis on streamlining and
encouraging the process of employee ownership for every type of firm. Colorado can work with private
business, finance, unions, and non-union workforces to make employee ownership and cooperatives a
central part of the Colorado story in the next decade of state economic growth.

The Colorado Startup Loan Fund organizes microloans from nonprofit lenders to create a self-sustaining
source of capital for companies that have trouble finding traditional financing. Colorado should build on
the success of this program by creating a Colorado Employee Ownership Loan Fund under the existing
Employee Ownership Office. The Colorado Employee Ownership Loan Fund should partner with existing
nonprofit lenders, like the Colorado Solidarity Fund. This fund would provide conversion financing for
existing firms, and seed capital for start-up cooperatives in Colorado, using the paid back loans to finance
future businesses with little cost to the state.

Governor Jared Polis and other Colorado politicians have already taken the first steps toward forging

this vision. Thanks to legal efforts by the governor and the state legislature, the Colorado Employee
Ownership Office already includes tax credits and support for the legal costs of conversion, along with

a guide that helps readers navigate the tangled web of laws related to the formation of a worker-owned
business (Colorado Office of Economic Development and International Trade 2023). Federal representatives
like Sen. John Hickenlooper (D-CO) and Rep. Joe Neguse (D-CO) have both sponsored the Capital for
Cooperatives Act in Washington, a bill that would require the Small Business Administration to provide
capital to all types of cooperatives (Latour 2021). Finally, the prevalence of existing Colorado cooperative
businesses help to form a potential base of support across traditional divides.

Colorado politicians should build on this progress, embracing cooperatives and employee ownership as

a key part of the state’s economic future. Coloradan representatives in Congress should promote the
bipartisan popularity of these ideas, state lawyers should demand that federal agencies follow through on
promises of federal funding, and the governor’s office should use its access to the workers and business
owners of Colorado to encourage conversion into employee-owned businesses. By linking this type of
ownership to the rapid economic transformations promised by the bipartisan Infrastructure Investment
and Jobs Act, the energy investments of the Inflation Reduction Act, and the manufacturing boom set off
by the CHIPS and Science Act, Colorado can take a stand for a more just economy, in which the benefits of
growth are shared, and stakeholders everywhere have a say in the construction of their economic future.
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Beyond politics, state provision of financing is crucial. Despite state guarantees for conversion loans,
cooperative conversion lawyer Jason Wiener points out that most private finance is still hesitant to fund
worker ownership transitions. Long term, these financial markets are central to the larger project of
cooperative economics, but in the short term, state financing and assistance can help prove the potential
of this model. By ensuring that bills like the Mainstream Employee Ownership Act are enforced, Colorado
can secure federal money from the Small Business Administration to support conversions. Colorado’s
consistent support for both small businesses and start-ups shows that the state can back specific business
models, provided they have potential to build local wealth and garner popular support. Worker-owned and
cooperative businesses are partway to the status of state-supported business models already, and creating
an Employee Ownership Loan Fund can give the Employee Ownership Office a tool to support community
businesses. This program would use an existing structure already successful in Colorado to solve one of
the key problems of the cooperative economy. With support from federal funding sources like the Small
Business Administration, and a growing base of political support, the fund could expand its operations,
setting Colorado apart as a haven for employee-owned companies. Moreover, a successful Cooperative
Loan Fund is likely to attract more interest from private capital and give politicians an incentive to push
for federal reforms. Colorado has a chance to harness a dynamic economy, draw on its tradition of worker
ownership to fix the failures of neoliberal policies, and serve as a leader in building a new kind of American
economics: one that is fair, equal, and democratic by design.

Conclusion

So, what does a cooperative economy need? Legal changes, capital access, and consistent government
support. Policy can solve the first two problems, but the last is also a matter of politics. Any successful
economic program, whether it promotes small business or privatizes an entire industry, needs to build a
base of support to reward politicians for implementing it. The cooperative economy has unique possibilities
in this regard, but governments must show considerable support for these models before worker-owners
and other pro-cooperative voters are a meaningful force in Colorado politics.

Colorado can take the lead in crafting a new paradigm for prosperity, and lay the foundations for a more
dynamic, democratic, and just business model. A post-neoliberal world is taking shape, and the Biden
administration has already shown its willingness to shape markets, promote investment, and support
worker ownership. By embracing cooperatives as a key plank of the new economic platform, Colorado can
build on its reputation as a national leader in clean energy development (Booth 2023) by continuing to
chart a pro-worker path forward.

While employee-owned firms are already common, they are not part of a narrative about economic
progress. People rarely search for them, or demand their company adopt employee ownership. When people
try to start a new employee-owned company, or convert an existing one, they find that capital is rare and
the process is far more complicated than a traditional start-up. And though worker ownership remains
popular in polling, people do not see worker-owned start-ups as a real option for their own lives. This leads
to a cycle of rarity, where the small number of worker-owned firms creates unfamiliarity, and unfamiliarity
means business professionals and governments, it has never enjoyed the same government support as
start-ups or small businesses. But by leaning on existing systems and cultures, building a matching system
to bring capital and new cooperatives together, and providing enough capital to kick off an employee
ownership boom, employee-owned companies can become a vital new way to build community wealth.
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Worker Power and Economic Security

State Preemption: Antidemocratic
and Anti-Worker Tools of Austerity

By Macy Stacher

Introduction

The United States faces persistent crises of economic instability, poverty, climbing costs, and inequality
that state and federal governments have yet to adequately address (Piketty 2020). With this leadership
vacuum, city and municipal governments have stepped up to legislate solutions for working families, but
many state legislatures are intervening to limit local control (Phillips 2017). Pennsylvania’s 2006 minimum
wage law raised the state minimum wage to $7.15 per hour while preempting and prohibiting local wage
hike ordinances in cities and municipalities from Philadelphia to Erie (43 Pa. Stat. Ann. § 333.114a). Initially
derived from the Supremacy Clause of the United States Constitution, preemption is a legal doctrine that
empowers state governments to limit the legislative jurisdiction of lower levels of government (Cornel LII).
Preemption rules also act as policy tools that are interpreted by courts and implemented in a wide array of
policy matters (NLC 2018). The most common preemption policy tool is a ceiling preemption: a prohibition
on enacting local laws that exceed higher-level government standards (ChangeLab Solutions 2019).

Both as a legal doctrine and policy tool, state preemption standardizes laws across a state by nullifying rules
and regulations that conflict with state legislative policy agendas, with the goal of reining in policy decisions
made by rogue municipalities (Diller 2007, Riverstone-Newell 2017, ChangeLab Solutions 2019). As state
legislatures increasingly invoke preemption rules across various policy arenas, discourse surrounding the
politics of preemption and its use as a tool to disempower local governments in ideological opposition to
their respective state legislatures has also increased (Greenberg 2016, Badger 2017). State preemption of
economic policies enacted by local governments—such as minimum wage increases, rent control laws,

labor regulations, prevailing wage standards, paid leave laws, and gig-worker protections—is on the rise

in state legislatures across the nation (EPI 2017). Despite American voters’ overwhelming endorsement of
abandoning failed neoliberal policies (DFP 2018), state lawmakers invoking preemption rules often do

so to entrench extremely unpopular deregulatory agendas in progressive strongholds. So far in 2023,

Local Solutions Support Center, an organization committed to protecting local democracy and combatting
state preemption, has documented over 650 “abusive preemption bills” (LSSC 2023). These so-called

“Death Star” bills signal worrisome strides toward the complete elimination of local control (LSSC 2023).

As we approach nearly two decades of minimum wage preemption in Pennsylvania, state legislators

must cease their encroachment on the democratic will of local communities. Pennsylvania should repeal
minimum wage preemption, along with its broad set of restrictions on local control, to enable democratic
responsiveness in cities like Philadelphia, where voters have expressed support for a living wage and greater
€Conomic security.
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In this policy brief, I first dissect Pennsylvania’s economic challenges and local efforts to combat income
inequality, before delving into the historical roots and corporate influences behind the state’s preemption
doctrine. Through comparative analyses and focused case studies, I highlight the antidemocratic
implications of preemption in Pennsylvania and offer actionable recommendations to foster economic
justice and empower local governance.

An Economy Failing the Working People of Pennsylvania

Economic inequality is on the rise across the United States and is concentrated in big cities like
Philadelphia, which ranks sixth among American cities with the highest income inequality (Economy
League 2022). Between 2010 and 2020, Philadelphia experienced a 6 percent increase in its Gini coefficient,
a numerical index measuring income inequality (Economy League 2022). This comes as recent studies
highlight a continuous shrinking of the American middle class (Kochar et al. 2022). As a key part of America’s
manufacturing core, Philadelphia once had a thriving middle class. However, since the late 20th century,
many industrial cities in the Rust Belt have transitioned from manufacturing economies to precarious,
low-wage service economies (Sassen 1990). These cities have witnessed increased “deaths of despair,”

also understood as long-term bleak economic conditions and high unemployment that result in greater
addiction rates, falling life expectancies, and premature deaths from alcohol use and suicide—all of which
have been shown to be associated with deindustrialization (Sassen 1990, Scheiring et al. 2020).

Neoliberal reforms—such as slashing social safety nets and incentivizing global trade—spurred this
turn-of-the-century economic transformation and facilitated transfers of wealth to the top 1 percent

of income earners at the expense of working people. Numerous waves of tax cuts across a range of
presidential administrations led to a disproportionately large share of economic growth becoming siloed
to the 1 percent, even after accounting for tax-based wealth transfers (Koechlin 2013, Stone et al. 2020).
The 1 percent’s income has tripled since the 1980s, while wages for the bottom 50 percent have remained
relatively stagnant (Piketty et al. 2016). Meanwhile, union density has plummeted, resulting in suppressed
wages and decreased bargaining power for low-income workers (Piketty et. al 2016).

Another factor compounding economic inequality is the federal minimum wage, which has not kept pace
with growth in worker productivity or increases in the cost of living or inflation. Both the Pennsylvania
General Assembly and the United States Congress’ unwillingness to increase the minimum wage to meet
the rising cost of living has had devastating economic consequences for Philadelphians; the purchasing
power of Philadelphia’s minimum wage has fallen more than 50 percent since 1968 (BLS 2023). The economic
conditions for working Philadelphians are dreary. Nearly 23 percent of Philadelphians live in poverty and
the cost of housing doubled the rate of wage growth between 2000 and 2022; meanwhile, cynical experts
incorrectly lambasted the negligible wage growth struggling workers have recently accrued as inflation-
inducing (Census Bureau 2022, USA Facts 2023, Levitz 2023). Had the federal minimum wage kept pace with
productivity growth, as of 2020 it would be $21.45 per hour, or $43,000 per year for full-time work (Baker
2022). This is in stark contrast to the approximately $15,000 annual salary when working at the $7.25 federal
minimum wage.

Anti-worker state governments invoking preemption contribute to the staggering inequality and
deterioration of rights American workers face by squashing local solutions to widespread economic
injustice. With state preemption, medium- to large-sized Pennsylvania cities with high poverty rates—
such as Braddock, where 31 percent of the population lives in poverty (Census Reporter 2021)—are
prevented from locally responding to economic insecurity.
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Local Responses to Income Inequality

As the public raises concerns over economic unfairness and widespread financial hardship, many local
policymakers have responded to state and federal inaction by attempting to deliver on a local progressive
economic agenda. Local minimum wage ordinances are often enacted in urban areas and large cities

with greater costs of living, and “are intended to mitigate those higher costs” and to “keep workers out of
poverty and to increase consumer purchasing power to spur economic growth” (Marotta and Greene 2019).
Economists have found that local wage hikes create substantial raises for low-wage, low-education, and
young workers; reduce wage inequality; and decrease job turnover (Dube and Lindner 2021).

State governments have challenged these efforts under state preemption rules. Forty-seven localities
have enacted minimum wage ordinances higher than their state floors (EPL 2023), but other municipalities
have tried to enact wage hikes that have since been nullified through state preemption. Through various
preemption mechanisms, 29 states have preempted local minimum wage ordinances, 42 states have
preempted local taxing and spending powers, 20 have preempted municipal broadband provision, 23 have
preempted paid leave mandates, and 41 have preempted gig economy regulations (EPI 2019, NLC 2018).

When states refuse to tackle income inequality and instead roll back progress toward income equality,

they hurt American workers. When states fail to meet the moral imperative to defend workers’ rights and
preemption hampers the local capacity to meet this need, they produce a regulatory vacuum that allows
inequality to fester. It wasn’t until 2020 that Philadelphia created a municipal department of labor to crack
down on rampant wage theft and labor law violations, a role that all cities with the exception of Philadelphia
would be unable to serve under current restrictions on local autonomy dictated by state law. A report from
Temple University’s Beasley School of Law found that in any given workweek, 128,476 workers experience
minimum wage violations in the Philadelphia area, while just under 400,000 workers face violations
statewide (Reed et al. 2015). Since the Philadelphia Department of Labor’s inception, it has recovered
millions of dollars through enforcement and compliance efforts, including $493,140 in FY 2023 for victims
of wage theft and other labor violations, including local paid sick leave and fair workweek violations.

As a Class I city—cities with more than 1 million residents—Philadelphia enjoys greater regulatory autonomy
under Pennsylvania state law (PA DCED 2023). The city government is therefore uniquely positioned to
ensure workers are protected under local law when state agencies and lawmakers fail to step in (PA DCED
2023). Cities below the 1 million resident threshold do not enjoy the same level of autonomy under state

law. In practice, this means that mid-sized cities and small towns in Pennsylvania face greater barriers to
local control.

Foundations of Preemption

Discrepancies in regulatory authority between larger cities and smaller ones in the same state raise

broader questions surrounding preemption. Why is it that some cities and towns are permitted to regulate
economic activity in some states but not others? Local authority is an important topic in state constitutional
jurisprudence and varies greatly from state to state. Over the years, two competing doctrinal rules have
emerged to define the scope of local government authority: Dillon’s Rule and Home Rule. Dillon’s Rule holds
that local governments have only the powers expressly granted to them by state law, and any ambiguity
between local law and state law should be resolved in favor of the state (Diller 2007; Richardson 2011).

In contrast, Home Rule grants local governments broader authority to enact legislation and regulate
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local affairs without interference from the state, unless expressly prohibited by state law. Home Rule is

a more permissive approach to local governance, allowing municipalities to exercise greater autonomy
and flexibility in addressing local issues (Riverstone-Newell 2017; Richardson 2011). While Pennsylvania

is a Home Rule state, localities must adopt a Home Rule Charter to exercise, approve, and determine the
terms and conditions of self-governance. Furthermore, Home Rule municipalities have additional legal
classifications based on population size that enable the state to regulate local activity and regulation
while providing exemptions or specifications for particular jurisdictions. For example, Philadelphia and
Scranton are Home Rule cities with differing restraints on local authority based on state statutes, the state
constitution, the Home Rule Charter, and judge-made law (PA DCED 2023, Act of Apr. 21, 1949, P.L. 665,
No. 155). Local regulation, legal precedent, and state law often conflict with one another, creating political
confrontations across Pennsylvania and other states with complex preemption rules. State preemption of
labor protections often lead to such confrontations, as state governments assert their authority to limit
local labor regulations.

Despite the more relaxed approach embraced by Home Rule states, preemption is not solely a problem for
Dillon’s Rule states. In fact, regardless of whether they are Dillon’s Rule or Home Rule states, all states that
have minimum wage preemption utilize express preemption or explicit limitation on local authority by
state law, with the exception of Virginia and New Hampshire (NLC 2018) (figure 1). Some scholars see this
confusing, often contradictory jumble of legal interpretations and preemptions of local power as part of a
larger project to defeat the idea of government as a guarantor of rights. The neoliberal project has evolved
to use the tools of preemption to proactively remove democratic mechanisms for responding to entrenched
corporate interests (Lafer 2017). As a result, in many cases citizens cannot express their democratic right
to make their views toward redistributive policies heard at the ballot box, let alone have those views
implemented as policy. This deterioration of political self-determination is a developing crisis of local
democracy and is spreading across the nation (Graves 2023).

Figure 1: States with Minimum Wage Preemption and Sources of Preemption

Source of Minimum Wage
Preemption

. Express Preemption
of Minimum Wage
Ordinances

[N Dillon's Rule
Jurisdiction with
Limited Local
Control

Source: National League of Cities
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Corporate Interests, Preemption, and “Death Star” Bills

Pennsylvania has only one type of express economic policy preemption. Other states with conservative
legislatures have taken much bolder action to curtail local autonomy and progress. Fighting against future
attempts at expanding preemption laws and “Death Star” bills is vital to ensure further antidemocratic drift
in Pennsylvania. Other states show the dangers of broadening preemption laws. In May of 2023, the state
senate in Texas passed House Bill 2127, a “Death Star” preemption bill that, if enacted, would eliminate local
autonomy and self-governance “in eight different areas, including labor, finance, and the environment”
(Houston Public Media 2023). In effect, this means that in absence of previous local water break mandates,
many workers will be placed at higher risk of heat stroke and death on the job. In a back-and-forth between
lawmakers, the constitutionality of the bill came into question by State Sen. Brandon Creighton (D-TX) for
its direct conflict with Texas’ constitutionalized Home Rule.

Many critics of preemption are rejecting a view of the strategy as a values-neutral policy tool: Preemption
is inherently undemocratic. In a segment of MSNBC’s “Symone,” Symone Sanders-Townsend held a sit-
down in Washington, DC, with Democratic mayors in red states to spotlight the authoritarian potential

of preemption and how the doctrine has been used to attack progress in majority Black and minority

cities. Mayor Quinton Lucas of Kansas City—a city where workers and people of color were hit hardest by
minimum wage preemption—describes preemption as a “state-takeover where there can be local solutions,”
explaining that:

[A]ll these laws and bills, they're not about making people safer. They are not about anything other
than pure, unadulterated control. And we mentioned race before because it is important; control of
Black people, of Black people’s choices, and those who live around us. (Sanders 2023)

These bills are about more than ensuring the proper legislative body is in charge of economic
policy solutions. Overall, state preemption undermines local democracy, stifles progressive policy
experimentation, and exacerbates income inequality (Michener 2023, Badger 2017).

Corporate lobbyists and special interest groups are a driving force behind the use of preemption to
institute fiscal austerity in municipalities, deregulate local economies, and insulate corporations from
accountability to the public. The American Legislative Exchange Council (ALEC) is the chief architect of

the preemption reforms that have proliferated across the nation. ALEC is a nonprofit organization that
brings together state legislators and private sector representatives to develop model bills, often promoting
conservative and pro-business policies. While ALEC states its aim is to foster limited government, free
markets, and federalism, critics argue that its model legislation disproportionately serves corporate and
special interest agendas at the expense of workers’ rights and local autonomy. Since the beginning of the
21st century, state legislatures across the country have enacted preemption bills that undercut local control
(Graves 2023). These bills share a striking resemblance to ALEC’s “model” preemption legislation (Graves
2023). A USA Today investigation discovered that between 2010 and 2018, nearly 3,000 ALEC model bills and
10,000 modified copies of their bills have been introduced in state legislatures, with over 600 becoming
law. The investigation concluded that ALEC leads the “largest unreported special-interest campaign in
American politics” (Sanchez and O’Dell 2019). The organization’s mission statement would have the public
believe otherwise:

Decisions that impact individual, local communities should be made at the local level. Genuine
accountability to hardworking taxpayers comes from state and local legislators working with
community members to determine a plan of action that is right for each individual state, city
or town.
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ALEC’s agenda is clear: Mobilize state legislators and lobbyists to strip local governments of power when
they stand in the way of ALEC’s corporate agenda. In the same stride, it pushes local right-to-work
ordinances that would decimate worker power (Greenberg 2016, Graves 2023). The following quote from
ALEC’s model legislation sums up the organization’s anti-worker sentiments and objectives: “Local variations
in mandated wage rates threaten many businesses with a loss of employees to areas which require higher
mandated wage rates” (ALEC 2013). Large corporations, many of which hold ALEC membership, see worker
power in the labor market as a threat to unilateral corporate control and malfeasance. Anti-worker, anti-
regulation, and pro-monopolistic politics are consistent with the views espoused by ALEC’s leadership and
their membership of corporate elites. ALEC’s membership and corporate board has included companies

and executives from Koch Companies, Walmart, AT&T, Pfizer, ExxonMobil, UPS, and Amazon. The special
interest group is led by top staffers for former Speaker of the House and Reaganomics champion Newt
Gingrich and has financial ties to right-wing billionaire Leonard Leo (Graves 2023). Without a robust,
organized, pro-worker response against preemption, ALEC’s extreme, deregulatory, and anti-worker agenda
risks being enshrined for an entire generation, or more worryingly, permanently.

While ALEC hasn't advertised its efforts to push preemption in Pennsylvania, the fingerprints of corporate
and special interest groups can be found all over the fight for preemption in the commonwealth. And the
battle is not limited to minimum wage preemption alone. Efforts to preempt noneconomic policies like gun
regulation or single-use plastic bans also exist, with the same antidemocratic, anti-worker motivations
fueling them.

There are at least 24 active state lawmakers that have documented ties to the American Legislative
Exchange Committee within the commonwealth of Pennsylvania (SourceWatch 2023). Republican State
Rep. Seth Grove is ALEC’s Pennsylvania state chair and was named 2017 Legislator of the Year by the
organization. In almost every legislative session, Grove has introduced labor policy preemption that would
eliminate local pro-worker policies like Philadelphia’s paid leave and fair workweek laws, the Domestic
Workers’ Bill of Rights, and the city labor department. Grove and other ALEC-aligned corporate interest
groups like the PA Chamber of Business and Industry condemn local ordinances, claiming they “creat[e]

a patchwork system” that burdens employers with administrative expenses and costs for local regulation
(PA Chamber of Business & Industry 2017, Grove 2018). In 2021, the PA Chamber, Rep. Grove, and other
preemption advocates clashed with trade unions after pushing another preemption bill, this time to
overturn prevailing wage standards in order to cut costs for the construction trades during the COVID-19
pandemic (Caruso 2021). Unsurprisingly, Grove has accepted over $48,500 in campaign contributions from
the construction trades and nearly $40,000 from lobbyists, many of which are strongly against higher
wages, benefits, and safety standards (FollowTheMoney 2023). Most significantly, the state representative
received $5,500 from the Pennsylvania Restaurant Association, a group that brought legal challenges to
Pittsburgh’s paid sick leave provision (FollowTheMoney 2023). How is dark money and lobbyist cash able
to flow under the table, garnering legislators’ support for preemption and escaping the public spotlight?
Flashy “Death Star” preemption bills in Florida and Texas are making national headlines while Pennsylvania’s
incrementalist, single-issue preemption goes underreported. The American Heart Association’s community
advocacy director for Philadelphia and leader of the cross-issue PA Preemption Coalition, Jacob Zychick,
shared insights about the dominance of issue-based preemption advocacy in Pennsylvania and its
relationship with Pennsylvania’s campaign finance regime:

There are legal and strategic reasons they didn't want to do widespread preemption. Quick,
quiet, and backroom preemptions have made it through [the legislature] under the radar,
and very weak state campaign finance laws are a big reason why . .. In Pennsylvania, if I were
[ALEC/preemption lobbyist], I would be confused why we would want to draw attention to
Harrisburg with a full-on campaign.?

3 Zychick, Jacob (Community Advocacy Director, American Heart Association), video interview with author, August 17, 2023.
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In essence, Zychick is underscoring the dangers of unchecked corporate influence, especially when it
operates in the shadows. These corrupt activities emphasize the need for stronger campaign finance
regulations to ensure transparency and accountability throughout the legislative process across the board,
not just when it comes to fighting preemption.

In speaking with local Philadelphia advocates from organizations focusing on varying issues, all shared
similar sentiments as it relates to the politics of preemption and the obstacles it poses. Whether it’s diluting
the political capital of majority-minority constituencies and overwhelmingly progressive cities, preemption
is a top-down and paternalistic weapon of state law that dictates for a community what type of government
they can or cannot have. The Executive Director of CeaseFirePA, Adam Garber, emphasized the voracious
opposition of conservative state legislators and lobbyists to progressive local agendas in cities they don’t
represent: “Democrat-led cities are enacting ordinances that are too popular for [special interests] to
challenge locally, so they run to the state [legislature] to cut Democrat-led cities off at the knees.™

With the financial backing of the National Rifle Association (NRA), Pennsylvania state legislators enacted
punitive preemption provisions that would force taxpayers to foot the NRA's legal bills when challenging
local firearms regulations, inflicting severe financial penalties on municipalities enacting such regulations
(Giffords Law Center 2023). In addition, the preemption provisions granted individuals located anywhere

in the commonwealth legal standing to sue local government and officials without ever stepping foot in or
feeling the impact of gun control in cities like Pittsburgh. Ultimately, the punitive preemption measure was
rejected in court due to a procedural barrier imposed by a single-subject bill clause in the state constitution.
However, even in the temporary success of punitive preemptive measures, corporate interests use the law
to overburden and dismantle the regulatory state and effective local governance.

From Missouri to Michigan: Assessing the Arguments for
and Failures of Preemption

While there is limited research on the impact of a preemption repeal and subsequent minimum wage hike
in Philadelphia, we can look to states that have enacted or repealed preemption and instituted local wage
hikes as proxies for evaluating the potential impact of similar policies in Pennsylvania.

In 2017, Missouri amended a 2015 law to extend preemption and nullify a St. Louis minimum wage raise
enacted prior to the original state law, effectively halting Kansas City minimum wage referendum efforts

(Mo. HB 1193 & 1194 § 290.500-530; Huizar and Lathrop 2019).

Some scholars, think tanks, and trade associations argue that state preemption can mitigate the negative
outcomes they believe are associated with local labor regulations. Neumark and Wascher (2007) find that
larger minimum wage increases can lead to a reduction in job growth, particularly for low-skilled workers,
and to lower employment for young workers. Similar pro-preemption resources and advocates suggest
that local wage ordinances may inadvertently harm the very workers they aim to help, as businesses may
reflexively cut back on hiring or reduce hours to offset increased labor costs (Neumark and Wascher 2007,
ALEC 2013). A study of the short-lived St. Louis wage hike conducted by economists at the Employment
Policies Institute attributed job loss for young workers between the ages of 16 and 24 to the minimum

wage hike (Macpherson and Even 2017). These economists suggest that by preempting ordinances like St.
Louis), state governments can protect vulnerable workers from potential job losses, ensure a more stable
labor market, and reduce the cost of doing business.

4 Garber, Adam (Executive director, CeaseFire PA), video interview with author, August 15, 2023.
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The negative effects of minimum wage preemption far outweigh the limited downsides to local wage hikes
and negligible (possibly nonexistent), quantifiable, positive economic impacts of preemption. An extensive
review of the economic effects of city-level minimum wages found “no discernible effect on employment”
and in fact, more than 60 percent of assessments of local wage hikes identified a positive employment rate
impact (Dube and Lindner 2021). Why? Because perfectly competitive labor markets rarely, if ever, exist

in reality. The same review also pointed out that business reallocation in response to local wage hikes is
limited, but even “when such spillover occurs” the size is unknown (Dube and Lindner 2021). The National
Employment Law Project’s report on minimum wage preemption calculated a national annual sum of
almost $S1.5 billion in lost wages across the nation’s 12 municipalities with nullified wage hikes. The state

of Missouri is alone responsible for more than one-third of the country’s preemption-induced wage loss,
with Kansas City losing $401,700,000 in wages and St. Louis $179,200,000. And while the federal poverty
rate is 11.6 percent, the 12 affected jurisdictions have poverty rates ranging from 20 percent to 71 percent,
demonstrating that wage policy preemption disproportionately targets cities with higher concentrations
of low-wage workers and low-income families (Huizar and Lathrop 2019). Uniform labor policies imposed
through preemption are insensitive and unaccommodating to local labor market conditions in states like
Missouri, where the cost of living index is substantially higher in cities like Kansas City (94.9) than the
statewide index (89.1) (MERIC 2023). An additional $5,535 a year in wages per person in Kansas City would
chip away at pervasive economic insecurity for low-wage workers in a municipality with a higher cost of
living than the state average (Huizar and Lathrop 2019).

Corporate interests and lobbyist organizations that have come out publicly against preemption repeals
argue that repeals would result in a “patchwork” of regulations that places costly administrative burdens

on businesses operating across jurisdictions (Saltsman 2018). In June 2023, the Michigan House of
Representatives held a hearing on a bill to repeal minimum wage preemption. The Grand Rapids Chamber
of Commerce and Michigan Retailers Association testified that uniform labor regulations will attract
businesses to states with preemptive laws, leading to job growth and economic development. Their
testimony suggests that when intrastate labor laws are consistent, businesses can better plan for expansion
and operational costs, ultimately benefiting both businesses and workers. Amy Drumm, Senior Vice
President for Michigan Retailers Association stated:

[W]e are concerned about the confusion that would happen for small business owners who are trying
to comply with multiple different jurisdictions who are adopting multiple new policies that we again
feel are best implemented at the state level. (Michigan Retailers Association 2023)

Some arguments for preemption explain that preemption could reduce transaction costs for businesses
operating in multiple jurisdictions within a state. By standardizing regulations across the state, businesses
might avoid the complexities and additional expenses associated with navigating different local ordinances.
For example, when a state preempts local minimum wage laws and establishes a single minimum wage,
employers do not have to track and comply with varying wage rates across different cities or counties.

An Urban Institute study of the effects of patchwork regulation and preemption notes that theoretically,
regulatory variance in labor policies—such as local minimum wages—and their associated “compliance costs
for smaller businesses operating in multiple jurisdictions could presumably be more noticeable” than similar
costs for larger enterprises (Treskon et al. 2021). These transaction costs might translate into additional
needs for human resources and legal compliance professionals, which could burden smaller businesses

that have limited capacity and resources to adapt; however, the same study did not find any noticeable
transaction costs between locales with local regulation and those without or across any economic literature
on preemption and patchwork regulation.

One conservative elected official in Michigan argued that by raising wages, municipalities will incentivize
businesses to leave, reducing the locality’s tax base and ultimately risking local bankruptcy (House
Labor Committee Hearing 2023). A number of ALEC legislators across the country have made this point
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without providing any data on reductions in local government revenues in states that have not preempted
local regulations. Moreover, the Urban Institute study also explains that “little evidence exists . .. that a
patchwork of local laws harms businesses, residents, and consumers” (Treskon et al. 2021). The analysis
additionally highlights that proponents of preemption often cite the total costs of regulation, rather than
the marginal cost of regulatory variance for individual firms (Treskon et al. 2021). No existing literature
shows that municipal minimum wages hinder competition for commerce or trigger business reallocations;
on the contrary, an assortment of studies show that local labor policies lead to several-point reductions

in poverty, increased household earnings and spending, and improved health outcomes (Marotta and
Greene 2019).

In fact, the sponsor of HB 4237, Michigan’s preemption repeal bill, State Rep. Joey Andrews (D-MI), makes

a unique argument about what can be distilled to cities and states using local regulation as a sort of
competition for workers won by those jurisdictions that can best guarantee an affordable living. In border
towns in Michigan, teachers and many other workers reside in Indiana because of the lower cost of living
prompted by inadequate wages and benefits and high housing costs (House Labor Committee Hearing
2023). In addition, the recent repeal of the state’s “Right-to-Work” law and HB 4237’s proposed repeal of the
Local Government Labor Regulatory Limitation Act would chip away at the devastating 2015 “Death Star”
bill in Michigan, which undercut union and worker power by outlawing local project labor agreements and
minimum wage ordinances (Lawler 2015).

Arepeal of labor policy preemption would strengthen economic conditions for Michiganders, but only one
other state has successfully repealed minimum wage preemption: Colorado. State legislators deployed
pro-worker economic rationales in a mounted effort to repeal state preemption in Colorado. In 2019, after
significant political pressure, Governor Jared Polis signed a bill repealing a 1998 ban on local minimum wage
regulation (HB19-1210, Colorado General Assembly, 2019 session). Since the bill was enacted, Denver passed
an inflation-adjusting minimum wage hike, increasing the floor from $11.10 to $17.29 between 2019 and 2023.
The preemption repeal paired with the Denver wage hike had immensely positive economic outcomes. An
economic analysis conducted by the National Employment Law Project after the repeal found that between
2019 and 2022, the city added 61,000 jobs (Lathrop 2023). And now the city of Boulder is moving to enact a
$25 minimum wage with the leadership of local labor and business organizations (Fisher 2023), despite the
empty threats of business retreat that are often made by corporate lobbyists.

Preemption in Pennsylvania and the Need for a
Minimum Wage Hike

While neighboring states have advanced their minimum wage policies, Pennsylvania’s adherence to
preemption has not only failed to attract businesses, but has also exacerbated job loss, population decline,
and wage disparities, underscoring the urgent need for a minimum wage hike and local economic autonomy.
If the aforementioned conservative arguments were correct, the wage hikes implemented in the states
bordering Pennsylvania would result in businesses migrating into the state to avoid their home state’s
supposedly burdensome regulations. State Rep. Nick Pisciottano (D-PA) refutes this argument, noting:
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This is a way that Pennsylvania has to compete . . . we didn’t see all these jobs move from Ohio and
West Virginia into Pennsylvania because the minimum wage is higher in those states. That didn’t
happen. Or else we wouldn’t be losing population and losing jobs. (Labor and Industry Committee
Hearing 2023)
Since the pandemic, Pennsylvania has experienced job loss and significant population decline totaling
17 percent between 2020 and 2022 (Axios 2023). This is underscored by the fact that all states bordering
Pennsylvania have a higher minimum wage, as illustrated by Table 1. Crucially, two-thirds of Pennsylvania’s
bordering states have passed a $15 minimum wage that will be enacted by 2025.

Table 1: Minimum Wage of States Bordering Pennsylvania in 2023

State Minimum Wage Rate

* Statutory floor is $715 so the $7.25 federal
Penngy]vania S725* minimum wage prevails

** Denotes states bordering PA that will not have

ok enacted a $15 minimum wage by 2025
Ohio SlO.lO *** Rate for small business
% State floor outside of Nassau, Suffolk, and

Maryland S13.25 or $12.80*** Westchester Counties and New York City
Delaware S11.75
New York S15.00 or $14.20%***
New Jersey S14.13
West Virginia** S8.75

Evidence regarding the quantifiable impact of state preemption of labor policy reinforces the previous
arguments for a wage hike and local economic control. One study found that minimum wage preemption
contributed to up to 3.5 percent of infant deaths (600 deaths in 2018), and a dollar increase in the minimum
wage could reduce infant mortality by up to 1.8 percent (Wolf et al. 2022). The researchers ran a statistical
model creating mortality risk assessments associated with hypothetical and politically feasible county-level
minimum wage and paid leave mandates. The same study found that in some cases, repealing preemption
of paid sick leave could reduce deaths associated with suicide, homicide, and alcoholism by up to 5 percent.
Additionally, a study of the country’s largest local minimum wage hikes found that every 10 percent increase
in the minimum wage produced up to 2.5 percent increases in earnings for food service workers while
maintaining zero job loss (Allegretto et al. 2018).

Repealing Pennsylvania’'s minimum wage preemption would allow cities like Philadelphia to enact a living
wage. According to MIT’s Living Wage Calculator, a living wage for a single adult living in Philadelphia is
$17.53 per hour. For a two-parent household with one child and one working adult, $11.07 is a poverty wage.
The living wage for a three-member family with two working adults would be a sizable $20.47 per hour. The
state minimum wage stands at almost $4.00 less than the poverty wage for a given family of three with one
working parent. Additionally, Philadelphia’s cost of living is 8.4 percent higher than the national average,
while the city’s real minimum wage of $6.69 ranks at one of the nation’s lowest when adjusted for the cost
of living (SmartAsset 2023). In Pennsylvania, 31.2 percent of workers—419,000 of which are single-parent
households—make less than $15 an hour, with notable racial disparities: 54 percent are Hispanic workers,
47.6 percent are Black, and 27.2 percent are white (Henderson 2022). Research suggests that enacting a
living wage would reduce racial disparities in income and wealth inequality. The civil rights-era federal
hikes increased the minimum wage to its greatest purchasing power in the entire history of the policy
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and were critical to reducing Black-white income disparities in the following years (Derenoncourt and
Montialoux 2021). The Keystone Research Center found that a $15 minimum wage would improve the lives
of over 1.34 million workers, a supermajority of whom are women and 30 percent of whom are people of
color (Kovach 2023). The swath of evidence showing beneficial impacts of local minimum wage increases
and preemption repeals suggest that both would greatly benefit working people in Philadelphia and across
the commonwealth.

Roadblocks and Recommendations

With a more deferential form of constitutional Home Rule or repeals of preemption, how might cities
like Philadelphia respond? What do progressive economic regulations at the local level mean for
working Americans?

In 2022, Democrats obtained a majority in the Pennsylvania House, and the newly elected Democratic
Governor Josh Shapiro campaigned on a $15 minimum wage. For many state officials, a minimum

wage hike and preemption repeal are a top policy priority and a plethora of minimum wage hike proposals
exist. The most expansive bill, HB 1135, offers an inflation-adjusting wage hike to $21 per hour by 2028,
moves to eliminate the tipped wage, and repeals preemption. The bill that passed out of the House Labor
and Industry Committee and the State House institutes a hike to only $15 ($6 tipped wage for waiters,
bartenders, etc.) by 2026, followed by yearly inflation adjustments and noticeably omits a preemption
repeal. While many elected Democrats have signaled support for local control, Labor and Industry Chair
Jason Dawkins (D-PA) said, “I don't believe that will happen” (Caruso 2023). A coalition of organizations
across the state led by POWER Interfaith, a Pennsylvania-based organization mobilizing religious
congregations from various traditions in the Greater Philadelphia area to promote economic justice, racial
equity, and education reform, among other issues, organized for a living wage hike and preemption repeal
leading up to the yearly budget negotiations. Statewide organizing director Sara Melton explained why the
repeal might have fallen through:

Historically repeal to preemption has been in house bills coming out of the Democratic Party—

but when it became real we noticed one of two things: 1) That legislators didn’t really know what
preemption was. Some organizations in the coalition worked on educating lawmakers on preemption
... [and] 2) A set of democratic lawmakers didn’'t want it in the bill. Republicans didn't have a hand in
stopping it. The Democrats in the committee had full control and couldn’t agree on preemption. ..
[The repeal] had been included in the past iterations but when it had the chance to actually pass,

it was left out. And we don't know the role that industry played in it not coming to a head.’

Melton’s quote reveals that the challenges to repealing preemption are multifaceted and not solely

based on party lines. Melton’s insights shed light on two significant barriers: a lack of understanding
about preemption among legislators and internal disagreements within the Democratic Party.

The fact that some legislators were unaware of what preemption entails underscores the importance of
continuous education and advocacy. The internal discord within the Democratic Party is equally troubling.
Melton’s observation that the repeal was omitted when it had a genuine chance of passing suggests that
there might be underlying political dynamics or external pressures, possibly from industry stakeholders,
influencing the decision-making process. This revelation raises questions about the transparency,
motivations, and sincerity behind some lawmakers’ perhaps superficial support for a minimum wage hike
in a divided legislature.

5 Melton, Sara (Statewide Organizing Director, POWER Interfaith). Phone conversation with author, August 23, 2023.

25 rooseveltinstitute.org


https://rooseveltinstitute.org
https://doi.org/10.1093/qje/qjaa031
https://doi.org/10.1093/qje/qjaa031
https://krc-pbpc.org/research_publication/analysis-raising-pas-minimum-wage-via-hb1500-would-benefit-1-34-million-pennsylvanians/
https://legiscan.com/PA/text/HB1135/2023
https://www.spotlightpa.org/news/2023/06/pa-minimum-wage-raise-legislature/

Worker Power and Economic Security

Pennsylvania House Bill 1500, which would raise the minimum wage to $15 an hour, is a companion bill

to a State Senate GOP proposal, Bill 743, introduced by Republican State Sen. Daniel Laughlin. When

the House bill was introduced, many of Laughlin’s GOP colleagues were citing a conservative think tank
report suggesting the bill would kill 86,000 jobs across the commonwealth (Even and Macpherson 2023).
Democratic lawmakers are calling HB 1500 a compromise bill, but with a Republican majority in the State
Senate, it is unlikely that the statewide wage hike will be signed into law. Regardless, preemption would
remain a pertinent issue with or without the statewide increase.

Creating a 21st-Century Home Rule for Pennsylvania to
Foster Economic Justice from the Bottom Up

The state legislature should take the following steps:

1. Move to enact HB 1135 to establish a statewide living wage and repeal preemption, or at least enact a
standalone preemption repeal

2. Amend Pennsylvania’s Home Rule Charter to:

a. Enshrine deference to local control and delegate broad police powers to local governments for
purposes of regulating local interests (Briffault 2004); and

b. Adopt a “Presumption against State Preemption Principle” to prohibit implied and punitive
preemption and require enactment of express ceiling preemptions to meet a “substantial state
interest [that is] narrowly tailored” (NLC 2020) to meet its purported rationale for enactment.

In practice, adopting these provisions would mean that Pennsylvania state courts rarely strike down local
policies on issues that the state shares an interest in. Moreover, state lawmakers cannot cite uniformity

as a substantial state interest when the fundamental principle of Home Rule is to allow local variation and
innovation to best accommodate local and community needs. An adequate minimum or living wage for
someone living in Philadelphia is not the same as an adequate minimum or living wage for someone living in
a rural county with lower costs of living. A community-centered approach to policymaking means tailoring
solutions to a given constituency. A living wage for a single adult living in Cameron County, Pennsylvania is
$3 less than for those living in Philadelphia (MIT Living Wage 2023), and might require a different statutory
floor with a slower transition because of varying economic conditions.

The issues of conflicting state interest and the latitude of local regulatory authority have been the subject of
litigation in recent years. Trade associations and other business interests launched several legal challenges
to Pittburgh’s paid sick leave and building safety code ordinances in Pa. Rest. & Lodging Assn v. City of
Pittsburgh and Bldg. Owners & Managers Ass’n of Pittsburgh v. City of Pittsburgh. These challenges were
based on Home Rule restrictions on business regulations for localities of the Class II size or smaller. The
challenge ultimately resulted in the Pennsylvania Supreme Court sustaining the Paid Sick Leave Act and
overturning the Safe & Secure Buildings Act. But the source of legal ambiguity remains, making future
conservative legal challenges likely:

A municipality which adopts a home rule charter shall not determine duties, responsibilities or
requirements placed upon businesses, occupations and employers . .. except as expressly provided
by statutes which are applicable in every part of this Commonwealth or which are applicable to all
municipalities or to a class or classes of municipalities. (53 Pa.C.S. § 2962[f])
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Without former Democratic Governor Tom Wolf’s deterrent threat to veto paid leave preemption if it
were to pass the State House and Senate (Shelly 2015), the prior court decision to preserve local autonomy
would have likely been overturned. Additionally, a bill restricting local climate action and green energy
policy would have likely become law without Governor Wolf’s 2022 veto (Phillips 2022). What’s more,
without major changes to the commonwealth’s Home Rule regime, there’s little stopping a GOP trifecta

or state legislature with a Democratic Governor sympathetic to preemption from enacting a “Death Star”
bill. And yet, these state-created restrictions on local authority are fundamentally at odds with the intent
of the Constitutional Home Rule principle enshrined in Pennsylvania law. Self-governance inequities
between different localities in Pennsylvania are also counterproductive to a deferential view toward local
control. As a result, rural constituencies are particularly affected when preemption takes away the means
for responsive and effective local government and effectively bars delivery of vital protections. In addition
to the aforementioned recommendations, a robust Home Rule should also permit uniform authority to
regulate business and labor rights across all classes of municipalities. This can be accomplished by further
amending § 2962(f) to read as follows:

A municipality which adopts a home rule charter shall have the authority to determine duties,
responsibilities or requirements placed upon businesses, occupations and employers without regard
to a class or classes of municipalities.

These proposed changes would put more money in the pockets of working people and greatly improve
quality of life from Erie to Philadelphia.

Conclusion

Twenty-first century conservative state legislatures have become the enemy of local progress for workers’
rights and poverty reduction. Now more than ever, working families are subject to low and stagnant wages
and spikes in costs of living. State preemption prohibits local solutions to these consequential issues

and instead imposes top-down, one-size-fits-all policies that are often influenced by and protective

of corporate interests. This is fundamentally at odds with what most Americans want; minimum wage
preemption is deeply unpopular and undemocratic. A majority of voters believe that Americans need to
make around $26 an hour to have a decent living, and the vast majority of voters—including Republicans—
support a $20 minimum wage (Blank 2023).

Amidst this backdrop, local control offers a concrete solution to advancing progress toward a living wage
for all and economic justice and workers’ rights more broadly. Local governments understand the unique
challenges faced by their constituents and are more likely to implement legislation that reflects the reality
of the communities they serve. They recognize the growing inequities in wealth distribution, the widening
gap between the rich and poor, and the increasing need for stable, well-paying jobs that ensure workers are
adequately compensated for their labor. Under local control, solutions can be tailored to local economies
and accommodate diverse economic environments. Moreover, local control empowers communities to
attain economic justice by establishing local standards for wages, benefits, and working conditions that
respect both the dignity of labor and the cost of living specific to a given area.

Home Rule is the embodiment of local control and expanding it is a viable route to counter the inhibitions
imposed by state preemption. An expanded Home Rule system strengthens the democratic participation

of citizens at a local level, bringing to life the principle of governance “of the people, by the people, for the
people.” It allows for municipalities to set wage laws that reflect local living costs, consequently fostering

a more equitable society where people are not just surviving, but thriving. In addition, Home Rule holds
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the potential to create a fair balance of power between workers and corporations—a balance that, under
state legislatures, is all too often skewed toward corporate interests. By expanding Home Rule, we give
communities the ability to shape policies that reflect the will and the needs of their citizens, rather than
broad, corporate-backed, state-level mandates. Therefore, it is essential that we work toward expanding
Home Rule, endorsing local control, and striving for living wages, economic justice, and workers’ rights.
Decision-making power should be returned to the hands of those directly affected by the outcomes of
these policies.
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Worker Voice Ensuring Equity,
Dignity, and Quality Care:

How Unions Mitigate Harm in
Electronic Visit Verification (EVV)
and Medicaid Reform

By Hunter Akridge

Introduction

The COVID-19 pandemic showed us the importance of our frontline care workforce. This includes

doctors and nurses as well as other home care workers who are often overlooked and unseen. These
workers are critical to our national care infrastructure and will be even more so going forward. The

United States faces a demographic transition where there will be more demand for long-term home care
support services. By 2040, there will be nearly 81 million adults 65 and older, a 44 percent increase from
2020 (Vespa, Medina, and Armstrong 2020). Seventy percent of those in that age bracket will need long-
term care services (Johnson 2019). Therefore, home care will be one of the fastest-growing occupations,
with more than a 25.4 percent increase in employment over the next decade (US Bureau of Labor Statistics
2022). This is building on already staggering growth (See Figure 1 below) (US Bureau of Labor Statistics n.d.).

Employment of Home Health and Personal Care Aides
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Figure 1. This chart visualizes the rapid increase in home health and personal care aide employment from 2001 to 2021 and the
projected increase by 2031. Source: Bureau of Labor Statistics OEWS and Employment Projections databases.
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For many, avoiding institutionalization by aging at home is a matter of personal dignity and belonging (AARP
2021) and has been documented to improve health outcomes (Lizano-Diez et al. 2022). Institutionalization
is also more costly both for those in need of care and the state (Curioni et al. 2023). Home care workers
enable folks to continue living in their homes and communities, to age in place even when they cannot do
so independently. Home care workers help the elderly and people with disabilities with “activities of daily
living” (ADLs). This includes eating and drinking, bathing, using the restroom, helping them access their
community, going to doctors appointments, and so much more. Home care workers take the burdens off of
families, and especially women, who might otherwise be providing informal, unpaid care to elderly relatives
and/or relatives with disabilities (AARP, National Alliance for Caregiving 2020). This allows parents and
adult children to enter the labor force, thus increasing the workforce participation rate, which strengthens
economic growth and gender equity (Stepick and Tran 2022; Buckman et al. 2021). Home care is the kind

of work that takes a high degree of skill and professionalism while also requiring skilled emotional labor
and relational care. Yet home care workers are too often paid poverty wages, given few opportunities for
training and advancement, and tracked with ever more invasive digital technologies.

Electronic Visit Verification (EVV) is mandated by the 21st Century Cures Act to verify that a provider has
arrived at the client’s home and has provided services. The Act was intended to prevent fraud and reduce
waste in Medicaid spending. However, in practice, EVV has led to persistent issues like wage theft and
unnecessary increased monitoring and reporting burdens (Mateescu 2021). The lack of workers or disability
voices in the design and implementation of both EVV policy and resulting technological solutions has led
to harm (Mateescu 2021). But that was not inevitable. This policy brief highlights the role of organized labor
in mitigating these harms by ensuring adequate training for care providers, curtailing the invasive nature
of EVV, and garnering protections for worker data. This can be seen in Washington State, where Service
Employees International Union (SEIU) 775 bargained over the EVV implementation process and directly
supported home care providers, and in California, where SEIU 2015 successfully engaged the stakeholder
process to win similar protections for its members.

States without home care unions and few protections for workers have seen some of the most dramatic
negative outcomes. EVV as a case study points to the need for policy that ensures workplace technology
codetermination, enhancing the ability for workers to mobilize through unions, and a new legal
infrastructure for worker data rights. For home care workers, this means supporting sectoral bargaining at
the state level and having a meaningful seat at the table at the Centers for Medicaid and Medicare Services
(CMS), which provide guidelines about EVV. But for worker voice to successfully be implemented at every
level of the design and implementation process, worker power needs to be strengthened across the board.
This brief highlights and recommends policies like the Protecting the Right to Organize (PRO) Act, which
has the potential to rebalance the outsized power of employers that currently allows them to discourage
unionization and inhibit unions from succeeding in contract negotiations.

Background

The devaluing of paid home care work is linked to the historical and deeply entrenched devaluing of unpaid
home care work. In the mid-20th century, working-class white men received a so-called “family wage,”
often with the support of a union, which provided a salary sufficient to support a wife at home performing
reproductive labor, cleaning, cooking, and providing child and often elder care (Winant 2021). From the
vantage point of an economist, reproductive labor, historically encoded as “women’s work,” supports the
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waged workforce, and subsidizes and enables the economy writ large.® The women performing

reproductive labor for a wage were often Black women, working in white families’ homes as domestic help,
home and childcare providers, and in institutional care contexts. This racializing of home care work is a
direct legacy of slavery, which also seeded conditions of economic need that compelled many Black women
to sell their labor for a wage (Davis 1983). Those doing this labor, which was often one of the few employment
opportunities open to women of color, received poverty wages. They were excluded from the Fair Labor
Standards Act of 1937, and essentially, like farmworkers, were cast outside federal labor protections
(Lieberman et al. 2021). This historical injustice was not redressed until 2015 when, with pressure from labor
advocacy groups, the Department of Labor (DOL) extended minimum wage and overtime protections to
most home care workers (Lieberman et al. 2021).

Even as the demographic structure of our society has changed and exceedingly more care work is done
within a market rather than through familial obligation, compensation remains low. Home care workers
often make at or near their state’s minimum wage with a national median pay of $14.15 an hour (US Bureau
of Labor Statistics 2023). The decades-long transition to an economy dominated by 1970s neoliberal policies
has been characterized by the increasing outsourcing of care work to the market without undoing the
structural dependence on the devaluing of women’s work (Duffy 2011; Cooper 2019). Home care workers are
paid so little and are often invisible to policymakers not because their labor is not essential, but because

of who they are and their lack of access to cultural, economic, and political power. The gendering and
racialization of home care work continues to this day. The home care workforce is overwhelmingly female
and disproportionately women of color, often immigrants (Banerjee et al. 2021). Home care workers also
often serve a vulnerable population who are disproportionately poor and disabled.

Home care work today is primarily funded through Medicaid’s Home and Community Based Services
(HCBS) (Lieberman et al. 2021). But in many states, these services are underfunded and are not set up to
support home care workers adequately. Medicaid reimbursement rates remain low (Lieberman et al. 2021).
Reporting burdens also create additional hurdles for home care workers. Low compensation, bureaucratic
red tape, and emerging digital surveillance technologies contribute to an ongoing shortage of home

care workers. In 2020, there were almost 700,000 openings for home care jobs across the country,
reflecting an ongoing labor shortage (Oldenburg 2022; Krebs 2022). In many states there are waitlists and/
or stringent requirements to access HCBS, leading the elderly to spend down their assets (American Council

on Aging 2022).

Home care workers and advocates seeking to change these conditions have met challenges due to
legacies of exclusion from labor protections. Home care workers in most states are unable to unionize
or can only do so at the level of individual agencies, which often only employ, at most, dozens of home
care workers. This has made changing state policies around the use of Medicaid and discretionary funds
to invest in home care workers difficult. This is because there are few ways for home care workers to
collectively advocate for themselves.

However, through innovative models where local or state governments can act as the employer of

record, unionization has been possible and even expanded in recent years. California’s example is telling.
In the early 1990s, home care workers in the state’s In-Home Supportive Services (IHSS) program were
essentially independent contractors. This status made exercising collective power through a union illegal
under the 1935 National Labor Relations Act (NLRA) (Lieberman et al. 2021). As a result, they pushed for
establishing county-level public authorities as employers of record. When these entities were established,
unions of home care workers could be created too. A coalition of labor and disability advocates argued
that establishing collective bargaining rights would not only raise wages, but improve the quality of care

6 In this piece, “women’s work” is used to refer to historically gendered reproductive labor including elder care, childcare, and domestic labor such as
cooking, cleaning, and other activities of daily living.
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(Heinritz-Canterbury 2002). It was this argument that won over communities and lawmakers. In states
where home care workers have unionized, like California, there are higher wages, increased training
opportunities, and arguably better care for those receiving Medicaid HCBS (Banerjee et al. 2021; Lieberman
et al. 2021; Schulte and Robertson 2021). These state level developments directly push back on the racist,
sexist, and classist legacies embedded in the neoliberal administration of home care in a way that federal
policy has not.

The most recent Medicaid reform did not meaningfully address our crisis of care, and may have made it
worse. Leading up to these reforms, people with disabilities and their advocates have pushed for states to
move away from an institutional model of care. In response to demand and advocacy from the disability
community, HCBS have expanded dramatically over the past three decades (Lewis et al. 2017; Knight 2020).
This represents a significant advancement for the autonomy and agency of people with disabilities. But this
expanded autonomy was not without pushback (Knight 2020). Concern mounted about fraud, waste, and
abuse in HCBS. A number of egregious instances of fraud and abuse made national news and fit conveniently
into a Republican narrative around broader government waste and incompetence. A number of policy
reports and op-eds from fiscally conservative think tanks, like the Cato Institute, pushed for Medicaid
reform to address this fraud (e.g., Cannon 2011; Matthews 2012). As a solution, Pew Report highlighted
provider screening practices designed to keep “bad providers” out (Pew Charitable Trusts, MacArthur
Foundation 2013).

Medicaid service recipients and home care providers were imagined as potential criminals, reflecting an
entrenched classist bias against public service recipients. In this same period when HCBS were expanding,
the gendered and racialized trope of the “welfare queen” was used to denigrate welfare recipients
(Wacquant 2009). This trope draws on racist ideas of Black women staying home to care for their children
and community as lazy, freeloading on public benefits. This cultural logic refuses to see women’s work

as work, and especially to see Black women’s work as valuable—buttressing a neoliberal political economy
that dually saw the retrenchment of state-funded social welfare programs and the expansion of the
carceral state.

Akey event in this retrenchment process was the 1996 bipartisan consensus around welfare reform that
made safety net programs, including Medicaid, harder to access by imposing work requirements and time
limits (Wacquant 2009). In poor communities, this also resulted in fewer women being home to offer in-kind
exchange of care—including home elder and disability care (Michel 2013). The minimization of state welfare
both expanded the need for home care workers and encouraged the formalization of home care through
Medicaid-funded personal care services. This period also saw the emergence of precursors to EVV in

home care. This includes attempts at standardizing the care labor process—inducing more burdens on care
providers. Providers found themselves filling out checklists and documenting minute aspects of their work
(Glaser 2021). This did little to stay the persistent belief in widespread fraud.

The Government Accountability Office (GAO) continued to warn of fraud risks (“GAO’s 2013 High-Risk
Update” 2013) and the Office of Inspector General (OSI) issued reports on fraud, recommending background
checks and the need for further tracking of workers, pointing specifically to home care workers and HCBS
(US Department of Health and Human Services n.d.). The primary imagined scenario of fraud was collusion
between patients and their home care providers who, outside the gaze of managers and health-care
administrators, would presumably defraud the system with doctored time sheets.

Concerns around fraud shaped the political landscape of Medicaid reform leading up to the passage of

the 21st Century Cures Act. And it was corporate, rather than worker, interests that were well-represented
in its drafting (Lupkin 2016). This legislation saw some of the most intense lobbying in recent memory
(Lupkin 2016). It became a Christmas Tree bill with opportunities for lobbyists to push for sections
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tangentially related to the main purpose of the legislation but that would buoy corporate interests. Health-
care technology companies including Sandata Technologies and HealthStar spent hundreds of thousands of
dollars in lobbying leading up to the introduction of the EVV requirement (ProPublica n.d.).

Sandata Technologies specifically donated to members of the influential Energy & Commerce Committee
in the House, where the bill was introduced by Rep. Brett Guthrie (R-KY) (Carr 2022; ProPublica n.d.). In the
proposed legislation, there were six requirements of an EVV system (21st Century Cures Act 2016). These
software systems were required to report data on the type of service performed, the individual receiving
the service, the data of the service, the location of the service, the individual providing the service, and the
time the service begins and ends. Many of these data points were already being collected on timesheets
but rarely in a way that required home care providers to document these services as they were happening
or with digital surveillance technology. EVV held the promise that electronic modernization could, at least
theoretically, address concerns about fraud, waste, and abuse in Medicaid HCBS. The Congressional Budget
Office (CBO) estimated $290 million in savings over a 10-year period. This positive savings rating ensured
the “rider” which outlined EVV in the last section of the “Title XXII Medicaid Mental Health Coverage”
remained in place (CBO 2016).

Following the passage of the 21*t Century Cures Act, a May 2017 congressional hearing on “Combating Waste,
Fraud, and Abuse in Medicaid’s Personal Care Services Program” made the connection between EVV and
the persistent belief in widespread fraud explicit (Combating Waste, Fraud, and Abuse in Medicaid’s Personal
Care Services Program 2017). Deputy Inspector of General Health and Human Services (HHS) Christi Grimm
reported that “fraud is very common in personal care. We've opened 200 investigations since 2012 and our
Medicaid Fraud Control Units, it comprises one-third of their criminal convictions” (Combating Waste,
Fraud, and Abuse in Medicaid’s Personal Care Services Program 2017). A recent analysis of the available
evidence found a 0.02 percent conviction rate for home care workers in self-directed Medicaid programs
(Applied Self-Direction 2022). In answering Republican lawmakers concerned with the integrity of Medicaid
HCBS at the 2017 hearing, HHS officials offered promises of better data collection, standardization, and
tracking measures—which includes EVV. Leading up to this 2017 hearing states were already scrambling to
design EVV solutions.

EVV can be seen in a broader context of digital technologies increasingly being framed as solutions to
curtail government spending and modernize the delivery of public services. In the mid-2010s, states began
adopting algorithmically driven automated decision-making to cut services. When states have implemented
new data-driven systems to limit Medicare eligibility, the effects have too often been disastrous for service
recipients (Eubanks 2018). More recently, predictive analytics companies have sought to profit from the
digital transformations and extended these harms (SpringML n.d.; Ross and Herman 2023). For example, the
Google-backed start-up SpringML is one of many businesses that use EVV data to generate a rating for the
probability of fraudulent claims (Fisher and Adini 2023).

These scores could be used to automatically discipline or fire home care workers and usher in unwanted
scrutiny for Medicaid recipients. Little is known about how EVV data is being used and this is an area for
further research. What is known is that the amount of money being spent on EVV solutions is staggering.
Software service firms have been able to make a series of lucrative contracts with states from a section of
the act that was supposed to end up generating savings. Through a public records request, it was found that
the state of Texas alone has spent over $150 million on an EVV solution since 2015. Regardless of how states
are using data collected from EVV, the everyday, often seemingly ordinary, operations of EVV software have
created additional burdens for home care workers and HCBS recipients.

The 21st Century Cures Act mandates a stakeholder engagement process to prevent harm and to ensure
EVV is “minimally burdensome” (21st Century Cures Act 2016). However, requirements are sufficiently vague
enough to allow states with a limited labor and disability advocacy presence to prioritize compliance over
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the unique, varied, and serious concerns of both home care workers and those in need of care (Mateescu
2021). Arkansas is a prime example. Arkansas solicited public comments, leading up to EVV implementation
in December 2020 but did not hold public hearings. Public comments came only from home care agencies
and there is no evidence of the state soliciting feedback from providers or their advocates. Home care
agencies in Arkansas are reimbursed through Medicaid but employ home care workers directly. While
agencies may be interested in reducing turnover, they also have an incentive to enhance their managerial
oversight and control through EVV. The Arkansas Department of Health Services (DHS) held a Q&A and
training session during the implementation process for providers, but this was inadequate to prevent the
problems that followed.

Researchers Virginia Eubanks and Alexandra Mateescu found issues with persistently delayed payments
that affected hundreds of low-income providers across the state because of EVV implementation (Eubanks
and Mateescu 2021). They describe the experience of one provider who only found out about the new EVV
requirement four days before its mandated use, which required the provider to purchase a smartphone
and to learn the new software, only to run into issues. Glitches on the app and problems receiving payment
abounded. Her next two-week pay period was denied and she was short $900 that she needed to pay for
groceries and keep the lights on.

The median wage for home care providers in Arkansas is $12.56 an hour, just above the state’s $11 minimum
wage (US Bureau of Labor Statistics 2023; Arkansas Department of Labor and Licensing n.d.). These are low-
wage workers often just getting by. To workers already facing degrading wages, EVV presents additional
burdens. Arkansas uses GPS-based geofencing for clocking in and out that must take place at a client’s
home, which does not allow for clocking in or out during community services. With the advent of EVV, going
to the doctor, seeing friends, and picking up groceries are no longer counted as essential services for the
elderly and disabled. Disability advocate Karin Willison has written that “[e]lectronic visit verification is the
equivalent of putting an ankle monitor on people with disabilities and telling us where we can and can’t go”
(2023). Furthermore, there are no exemptions for live-in providers, which raises serious questions about
what it means to be “on” and “off” the clock when family members are also employed as care aides.

This process of minimal stakeholder engagement seen in Arkansas resulted in an EVV system that
prioritized CMS compliance over the needs of home care providers and those in need of home-based
services. The implementation of EVV has intensified a crisis of care where providers are not adequately paid
for the critical work they do and because of this, quality suffers. EVV was a largely unfunded mandate and
has resulted in states like Arkansas spending hundreds of thousands of dollars since 2020 to implement the
solution. A financial impact evaluation found that the state would be paying software vendor AuthentiCare a
steep $365,729 in the first year of implementation, and $241,800 the following year (Arkansas Department of
Human Services 2019). As the National Council for Independent Living has argued, “[t]he burgeoning cost of
EVV robs public coffers of funds that should be more efficiently utilized to adequately fund living wages and

benefits for workers” (National Council on Independent Living 2020).

Policy Analysis

Labor and disability rights groups foresaw the harms created through the EVV implementation process
in Arkansas and other states. As disability rights and labor groups pushed for caution and to remove

geolocation tracking, states ran into implementation challenges. Congress pushed back the timeline for
EVV implementation twice: first until 2020 and then 2021. During this period, various groups mobilized
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under the banner #StopEVYV, including the National Council on Independent Living, the Disability Rights
Education and Defense Fund, Disability Rights California, the American Civil Liberties Union (ACLU),
and labor unions that represent home care providers.

In California, a 2018 joint statement from labor unions United Domestic Workers/American Federation

of State, County, and Municipal Employees (UDW/AFSCME Local 3930) and Service Employees International
Union (SEIU) Local 2015 warned that EVV “would make receiving services in the home and community

more difficult and restrictive” and would exacerbate existing labor shortages by eroding job quality
(UDW/AFSCME Local 3930, SEIU Local 2015 2017). These groups first called for an end to EVV and have
since moved to push for reforms such as removing geolocation tracking requirements. Many of these

groups continue to advocate for more training for both providers and clients and for EVV data protection,

as EVV has now been implemented in almost all states for workers providing home-based Medicaid services
(Medicaid.gov n.d.). Much can be learned from these critical efforts and states where EVV implementation
has been less burdensome.

The coalition of disability advocates and unions in California was particularly strong and together won
protections for workers and Medicaid service recipients with EVV implementation. The California
Department of Social Services (CDSS) held a series of stakeholder meetings where home care workers,
people with disabilities, and community advocates made their voices heard. With fear and confusion
spreading about EVV, particularly after news of 2018 pilot outcomes in states like Ohio had been released,
SEIU mobilized their members. It held town halls across the state, sent out surveys, and held listening
sessions with home care workers. The voices of these workers directly shaped how the union advocated for
a minimally invasive version of EVV. This campaign built on the union’s historical efforts to form coalitions
with advocates for the elderly and disabled. This coalition succeeded in pushing forward wage increases,
more training for home care workers, and, eventually, minimally invasive EVVs.

The EVV system implemented in California in late 2020 extended the existing digital timesheet system
and did not create the burdens home care workers in states like Arkansas experienced. However, CMS
deemed the California EVV solution noncompliant for not using GPS, which forced them to begin paying
millions of dollars in fees. The union then worked with the state and California Department of Health Care
Services (DHCS) to design a compliant, minimally invasive solution—unlike most other states’ EVV systems.
The California DHCS maintained exceptions for home care workers who live with those they serve.

GPS tracking is required only when clocking in and out, when workers are in the client’'s home. Home care
workers can clock in and out in the community and are not required to log individual tasks. The union

also established privacy and data protections. Leading up to the implementation of the new EVV system in
July 2023, the union held hundreds of training sessions with members and prepared them for the transition.
During the implementation process, the union logged worker concerns and issues that may have arisen
with the technology, and served as a safeguard against wage theft. It also has continued to advocate for
language accessibility of the EVV application, which, given the diversity of the home care workforce, is a
significant issue.

There is a similar story in Washington State, but there the union was able to engage with the state using
different bargaining mechanisms. At the time of implementation, Washington was the employer of record
for Individual Providers (IPs) operating independent of private agencies. So unlike in California, EVV could
be a direct subject of collective bargaining. Through a special bargaining process, SEIU 775 reached an
agreement in 2020 that secured exemptions from EVV for providers who live in the same household as
their client, which covers family care providers. The agreement also allowed for data and biometric
privacy protections, limiting the way EVV data can be used, and may effectively preempt the use of
predictive analytics by third parties contracted by the state. It additionally provided secure protections
for providers who make errors or struggle with the implementation process (SEIU 775 2020). While
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geolocation tracking is required, providers may clock in and out at any location where services take place,
in the home or in the community.

With a different stakeholder engagement process, unions achieved similar wins for home care providers in
both states. The union played a critical role in ensuring EVV was minimally burdensome and that worker
voices were heard. SEIU 775 held listening sessions, elicited feedback from members, advocated for proper
training, language localization, and escalated concerns as they emerged. An advocacy organization or union
with a similar function simply does not exist in states like Arkansas, where home care workers are less
organized and do not have mechanisms for exercising collective power.

To ensure the equitable implementation and use of EVV and future Medicaid policy more generally, workers
need to have a seat at the table, especially at the state level. EVV implementation processes vary widely
depending on the quality of stakeholder engagement. Representation is also important at the federal level,
given the design of new Medicaid policy in Congress and state guidelines at CMS. If worker voice had
been present from the beginning, many of the subsequent issues with EVV could have been avoided. By
mandating EVV, Congress also directly benefited software firms contracting with state-level agencies.
The digital infrastructure for home care work could instead be reimagined as a public service that could
be designed with worker voice. An initiative of SEIU 775 might serve as a model for what this could look
like. In 2015, SEIU 775 negotiated and won funding to develop an independent platform for providers to
find consumers in need of care. This matching platform, Carina, protects workers’ data and privacy and

is designed with their input. Instead of contracting to unaccountable third parties, states might instead
partner with unions to build EVV systems directly that work for providers and consumers of home and
community-based Medicaid services alike.

Recommendations

Ensuring home care workers can effectively exercise their agency and project their voice requires a policy
infrastructure that supports unions and cooperatives. Organizers in states like Washington and California
have demonstrated the importance of unions to ensure quality care, training, and support for both home
care workers and those they serve (Lieberman et al. 2021). All home care workers deserve to have collective
representation and the ability to build power through unions.

Home care workers in California, Connecticut, Illinois, Massachusetts, Minnesota, Oregon, Vermont, and
Washington have all established county- or state-level government entities as employers of record that
manage and administer HCBS. This goes along with a consumer-directed model of home care in which
people with disabilities and the elderly can contract with a home care worker directly. The benefits of
this approach are clear for service recipients and providers. CMS could tie future matching funds to
transitioning to a consumer-directed model of home care. This would be a first step toward sectoral
bargaining for home care workers across the country. This policy measure also helps states ensure
expanded opportunities for quality home care in the face of a demographic transition. For these reasons
alone, states need to seek a transition to consumer-direct models of home care—even independent of
federal funding.

However, current federal labor policy creates additional hurdles. In 2014, Supreme Court ruling Harris

v. Quinn established that home care unions could not collect fees from non-members, who nonetheless
benefited from their collective bargaining efforts (Rogers 2014). This and state-level, so-called right-to-
work laws could be undone through federal legislation. The Protecting the Right to Organize (PRO) Act,
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introduced to Congress in 2021, could accomplish this while establishing other protections for workers that
would simplify the process of forming a union (McNicholas, Poydock, and Rhinehart 2021). Once all home
care workers are represented in a union, they would be able to effectively exercise their voice at every level.
This could hopefully lead to a more equitable future where the union that represents this workforce of
overwhelmingly women, and disproportionately women of color, can actively shape Medicaid policy. What
would the technologies home care workers interface with look like if they were designed not to criminalize,
but to support and assist workers? This is a question that cannot, and should not, be answered without
worker voice.

As seen in the case of California’s past EVV noncompliance, the CMS holds enormous power in shaping
Medicaid policy. Policy for HCBS should be determined through a model of codetermination—where home
care unions and disability advocates are a part of the design of policy guidelines at CMS. This would have to
be accomplished through new federal legislation. In addition to ensuring more equitable policy guidelines,
this model could strengthen existing stakeholder consultation requirements. CMS selectively enforced EVV
legislation to deem California noncompliant, while granting good faith exemptions and letters of compliance
to states that had weak stakeholder engagement processes, like Arkansas. Codetermination of these
decisions could ensure this pattern does not repeat.

In addition to shaping a policy environment that would strengthen home care unions, we need a new
framework for worker data rights in a digital age. Workers need the right to have their privacy protected
from invasive surveillance and the right not to have automated systems use their data to make decisions
about their employment. A framework for worker data rights has been outlined in a recent UC Berkeley
Labor Center report and Stop Spying Bosses Act introduced to the House in 2023 (Bernhardt et al. 2021;
Al Now Institute 2023).

While federal legislation has stalled, there is potential for state action, including in California with the
proposed California Workplace Technology Accountability Act. Some states have sought to extend
protections for particularly vulnerable workers, including in Minnesota where the Warehouse Worker
Protection Act directly challenges unaccountable algorithmic management. We can envision states
establishing protections for other sectors, including home care workers. Workers should have a say over
what data is collected about them and how it is being used. There is legitimate fear that EVV is facilitating
the collection of data that could be used to harm home care workers and public benefits recipients.

With new schemes for profiting off of the collection of data about the administering of government
services, we need robust protections that go beyond privacy and facilitate worker voice in the design and
implementation of new workplace technologies.

Conclusion

Home care workers are a critical part of our national care infrastructure, yet too often have been left
behind by state and federal policy. When we fail to invest in home care workers, quality of care suffers and
home and community-based services become all the more scarce. Yet this has continued to take place,
perpetuating legacies of systemic injustice. Home care workers are a workforce that is highly racialized and
gendered and serves a vulnerable population. The cultural attitudes that devalue the labor of home care and
disparage public service recipients see home care workers as potential causes of fraud, waste, and abuse.
The requirements introduced for EVV are a symptom of these deeply entrenched attitudes.

43 rooseveltinstitute.org


https://rooseveltinstitute.org
https://www.epi.org/publication/pro-act-problem-solution-chart/
https://laborcenter.berkeley.edu/data-algorithms-at-work/
https://ainowinstitute.org/publication/algorithmic-management

Worker Power and Economic Security

In many states, EVV applications were rolled out without worker voice—leading to wage theft, decreased
autonomy for people with disabilities, and other harms. However, in some states, workers who had been
able to build power through unionization were able to introduce safeguards and ease the implementation
process. Unions in Washington State and California enabled home care workers to have a voice in the
shaping of EVV state guidelines. These states serve as a model for others in advancing the dignity of home
care workers and service recipients alike. In the face of a demographic transition across the country and
continued digital transformations, this task is more critical than ever. This brief recommends states enable
home care unionization by adopting a consumer-direct model of home care, establishing government
entities as employers of record. This paves the way for sectoral bargaining and building capacity to address
ongoing challenges like EVV.
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Race and Democracy

Addressing Systemic Barriers
for Working-Class Candidates
Running for US Federal and
Wisconsin Elected Offices

By Angela Maloney

Introduction

In the United States, the working class—those employed in manual labor, the service industry, or

clerical jobs—represent over half of the labor force, but make up only 10 percent of elected city council
representatives, 3 percent of elected members of state legislatures, and a mere 2 percent of Congress
(Carnes 2018a). More than 50 percent of legislators in the 116th Congress were millionaires (Evers-Hillstrom
2022), a group that makes up just 8.8 percent of the US population (McCain 2023). Research shows that
overwhelmingly, working-class people are disproportionately underrepresented at all levels of government.
This is because most working-class people lack the personal finances, time, and political capital to enter
races. Flexibility in time, finances, and political capital give wealthy candidates access to party leaders who
recruit candidates and support campaigns, and these candidates have the excess savings to afford income
lost due to campaigning. Furthermore, working-class candidates’ ability to succeed in elections at both the
federal and state levels is often viewed with skepticism stemming from bias by party leaders. In Wisconsin,
for example, former Senate candidate Mandela Barnes notes that working-class candidates’ electoral
chances are constantly under scrutiny, as they face questions such as, “Are you ready?” and “Can you win?”
This scrutiny influences both endorsements and funding from influential political organizations, as well as
how candidates view themselves. When asked by a news outlet about this impact on lack of diversity among
elected officials, Barnes said the following:

It's not a particular group or race of people that asks the question, it just always gets asked. It creates
a barrier and creates a burden for candidates, as well. Sometimes it can impact a candidate’s own
confidence. Whether they believe in themselves as ready, it makes them question whether they are
actually ready or not, when they’re more than ready. So what that means is that it would help be able
to close the gap. (Trussoni 2023)

This all-encompassing reality continues to fuel disproportionate class representation in both the US federal
and Wisconsin state governments. To address disproportionate class representation, campaign regulations
must be reexamined and the government must intervene to ensure equity of opportunity for candidates
from all socioeconomic backgrounds in the campaign system.
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Background

Disproportionately low working-class representation is a fixture of the American political system. Since
the early 1960s, the share of working-class people in both state legislatures and Congress has barely risen.
According to data collected by Nicholas Carnes in his 2018 book The Cash Ceiling: Why Only the Rich Run
for Office—and What We Can Do about It, the share of working-class people in Congress has never risen
above 5 percent (Carnes 2018a). In state legislatures, working-class representation has actually declined
slightly since the mid-1990s, dropping and remaining below 5 percent (Carnes 2018a). This phenomenon

is especially striking considering the significant progress other socially oppressed groups have made in
political representation in the last few decades. For example, the share of women in Congress has risen from
less than 5 percent to 17 percent between 1961 and 2011. During this same time period, the share of women
in state legislatures rose from below 10 percent to almost 25 percent. In the last 50 years, the number of
racial minorities in Congress has doubled (Carnes 2018a). In contrast, the share of congressional members
from working-class backgrounds has remained remarkably steady over the last century. According to
Carnes, between one- and two-thirds of representatives [are] lawyers” and the business class makes

up about 20 percent of Congress (Carnes 2012). This makes the lack of working-class representation a

rare constant in American politics; wealth and political capital remain a prerequisite for running
successful campaigns.

It is critical to understand the history and influence of money in politics as an exacerbating and preluding
factor when discussing the root causes of disproportionate professional-class representation in elected
offices. While the 1907 Tillman Act prohibits corporations from contributing directly to federal campaigns,
political action committees (PACs) still allow for indirect contributions and influence. The 1976 Supreme
Court case Buckley v. Valeo reinforced the indirect influence of large corporations and wealthy individuals
by ruling that the government “cannot place limits on campaign expenditures, expenditures by a candidate
from personal resources, or independent expenditures by groups supporting the campaign” (Buckley

v. Valeo 1976). The Supreme Court argued this “soft money” spending on campaigns is equivalent to

free speech and therefore cannot be limited. Furthermore, the 2010 Supreme Court decision Citizens
United v. FEC ruled that “corporations (and, by extension, unions and other groups) may make unlimited
expenditures on messages encouraging votes for or against specific candidates, so long as they’re not
coordinated with candidates or parties” (OpenSecrets n.d.). As a result, more money is spent on modern
US elections than ever before, with corporations and wealthy donors garnering more and more influence
to handpick professional-class candidates and influence the electoral system through their donations and
endorsements. Most recently, “at least $5.7 billion was spent on 2020’s presidential election, while more
than $8.7 billion was spent on congressional elections” (OpenSecrets n.d.).

The root causes of disproportionate class representation in elected offices can also be better understood
within the context of neoliberal policy and ideology. Neoliberalism began to dominate political and
economic thought in the 1980s. Its ideology is encompassed by the belief that “markets allocate scarce
resources, promote efficient growth and secure individual liberty better than governments” (Kammas 2023).
In this context, it makes sense that we see rolled-back government regulation of campaign finance and
rules over the last 40 years. The expectation has been that the “free market” will self-regulate the influence
of money and social class in elections. Since neoliberal thinking was popularized in the 1980s, the campaign
and political systems have become more of a political industrial complex within which private money and
influence supersedes equitable access and ability to benefit from campaigns, a public good. However,

this mindset is flawed. The campaign system cannot self-regulate and necessitates government policy
intervention to ensure class equity.
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Without proportional working-class representation in elected offices, wealthy interests supersede the
political will of the working-class majority. While working-class Americans overwhelmingly support
increasing taxes on the top 10 percent of earners, this policy struggles to gain support in legislative

bodies (Madland and Wall 2020). Similar trends persist with policies aimed at expanding social safety nets
and protections for workers. Through studying patterns in roll call votes, Carnes was able to determine
that “representatives who entered politics after careers in profit-oriented professions—farm owners,
businesspeople, and other private-sector professionals—voted substantially more conservatively than
other members” (Carnes 2012). The same study also found that private-sector professional elected officials
were less likely to vote in line with the policy priorities of the AFL-CIO, a prominent labor union in the US,
and elected officials who came from a working-class background were “20 to 50 percentage points more
likely to support policies such as social welfare programs, regulation of the private sector, government-
backed healthcare and efforts to reduce economic inequality” (Carnes 2012). On the state level, “states with
fewer legislators from the working class spend billions less on social welfare each year, offer less generous
unemployment benefits and tax corporations at lower rates” (Carnes 2012). This means that confronting
the shortage of economic diversity in elected offices is key to addressing a root cause of socioeconomic
injustice written into policy.

Together, these patterns and trends present a clear picture of how we arrived where we are today through
the influence of money in politics and neoliberal ideology. The context behind a chronic lack of working-
class representation at the federal and state levels is a result of ideological legal and regulatory choices that
have created an unequal system. Lack of class representation in elected offices is a result of systemic bias
propped up by pro-market, neoliberal campaign policies and rules that favor professional-class candidates
and their pro-business interests.

Policy Analysis

Notably, voters do not prefer professional-class candidates. In fact, research shows a consistent lack of voter
bias based on class in choosing candidates. A study of voters in the US, Argentina, and Britain found that
voters are historically just as likely to vote for working-class candidates as they are middle- and upper-

class candidates. Based on the survey conducted in the three countries, occupation had a minuscule effect
on voters’ willingness to vote for candidates (Carnes and Lupu 2016). Other factors, such as policy stances
and personal likeability, played a larger role in determining whether a voter wanted to vote for a candidate
(Carnes and Lupu 2016). Furthermore, voters in all three countries found working-class candidates to be just
as qualified as other candidates running for office (Carnes and Lupu 2016). Trends in working-class elected
officials’ effectiveness, based on constituent perspective, reinforce these findings and show working-

class people’s ability to successfully lead. One survey completed in Latin America even found “descriptive
representation of the working class is associated with enhanced evaluations of the legislature” (Barnes and
Saxton 2019).

Systemic factors, not associated with the quality of candidates, drive disproportionate class representation
in elected offices. A campaign system dependent on recruitment by party leaders and big donors allows
biases to cloud who is encouraged to run and what campaigns get endorsements and funding. In a 2013
survey of county-level party leaders from across the country, Carnes found party leaders express their
favor for professional-class candidates. Based on preconceived stereotypes against working-class
candidates, 30 percent of party leaders “said workers are worse at campaigning, more than half said that
workers were harder to recruit and two-thirds of local party leaders worried that workers would make

bad fundraisers” (Carnes 2018b). As a result, party leaders stray toward the perceived “safer” choice in
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candidates. By recruiting professional-class candidates, party leaders are hoping their candidates will be
more individually efficient and require less support from the party. Furthermore, if a party leader is from a
professional background themself, their social circle is more likely to be dominated by other professionals.
Even if they don't have a bias against working-class candidates, they may simply not know a working-class
person they would encourage to run for office. As a result, many quality potential working-class candidates
are overlooked by established parties and donors.

Second, running a successful campaign has evolved to require quite a bit of personal wealth and time.
Unlike many other countries, the United States has no regulations dictating how long a campaign period
is (Kurtzleben 2015) For candidates, this has resulted in taking an increasingly longer time off work and
away from family to campaign before primaries. This phenomenon is exacerbated as well by the need for
candidates to fundraise increasingly larger amounts, which requires more time on the phones and on the
campaign trail. While a more well-off candidate may have the financial means to take an extended amount
of time off of work, live on a reduced income, and rely on others to pick up family obligations, working-
class candidates often do not have these luxuries. Furthermore, while running for office doesn’t require
investment of personal finances, the reality is that many candidates do invest their own money to fund
campaign expenses. According to OpenSecrets, “self-financing made up 8 percent of the record $3.6 billion
of total campaign funds raised by federal candidates during the 2022 election cycle” (Sayki 2023). During
the 2022 Wisconsin governor’s race, Michels Corporation, candidate Tim Michels’s business, contributed
S5 million to his campaign between July and August of that year (Lehr 2022). Working-class candidates are
unable to provide this type of personal financing either.

The impact of neoliberal ideology is also seen here in the particular barriers working-class candidates face.
Neoliberalism expects equality in outcomes without first addressing past harms and unequal starting points
for marginalized candidates. One of the largest barriers, lack of political capital and favor from established
political parties, is a direct result of neoliberal policy. Established parties preferring professional-class
candidates implies that they see enhanced value in those who can be the most “efficient” in the free-market
capitalist system. It implies that they see nothing wrong with those who rise to the top of the capitalist
system also gaining favor in the political system. Furthermore, lack of finances and time for working-class
candidates to run campaigns carries a neoliberal skew that the free-market extends to the political system.
It implies that money and privatization should be allowed to influence campaigns and American democracy.

Recommendations

First and foremost, taking action to reform our campaign system to ensure equity requires a more in-depth
understanding of the extent, impact, and causes of the lack of class diversity in elected offices. To reach
this point, we need expanded research on working-class candidates and the intersection of class and the
campaign system, as well as data specific to the State of Wisconsin.

However, one immediately applicable policy solution to provide the needed government intervention to
support working-class candidates in Wisconsin is standard regulation of the use of campaign funds for
personal use. With adoption of a standard policy, candidates would be guaranteed a mechanism through
which to fill the gap of campaign-related lost wages and personal expenses.

At the federal level, there is already a Federal Election Commission (FEC) exemption in place for “personal
use” of campaign funds (FEC n.d.). Candidates are allowed to use campaign funds for “wage replacement”
starting after the federal filing deadline for their federal election (FEC n.d.). Candidates can draw funds
up to their earnings from the previous tax filing year or to the amount of the salary allotted to the elected
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official holding the office they are running for, whichever is lower (FEC n.d.). Wisconsin does not offer a
standard exemption for campaign funds to replace candidate income as stated in Wis. Stat. § 11.1208, which
says “a [campaign] committee may not make a disbursement . .. for the committee’s or an individual’s
strictly personal use” (Wisconsin State Legislature 2023). Wisconsin is one of 12 states that allows for
campaign spending at the state level to be spent on childcare expenses; however, this is only on a case-by-
case basis and Wisconsin statute remains ambiguous on “personal use” of campaign funds for any other
expenses, including “wage replacement” (Wisconsin Ethics Commission 2018). As of right now, if a candidate
wanted to use campaign funds for wage replacement, they would have to make an individual plea to the
Wisconsin Election Commission that replacement of wages is not an expense they would have irrespective
of campaigning and therefore is not “strictly personal use.”

This omission of a “wage replacement” exemption is inconsistent with federal election regulations, and it
creates an additional barrier for working-class candidates. As campaign seasons become longer and more
intensive, campaigning puts an even larger burden on working-class candidates who are forced to work full-
time jobs on top of the demands of running for office (Ackley 2021). As such, the potential inability to draw a
wage from campaign funds inhibits working-class people’s capacities to run for state office.

Specifically, Wisconsin's amended policy should include the following provisions:

1. Candidates may receive compensation equivalent to their salary the prior fiscal year or the salary of
the office for which they are running, whichever is lower. In the case that a candidate’s prior fiscal year
adjusted gross income was less than $31,200, they may earn up to $31,200 per/year.

2. Candidates may use campaign funds for the purpose of “wage replacement” as soon as 25 percent of
signatures needed to declare candidacy have been collected.

3. Wages may only be allocated up until the end of the month of the election in which the candidate is on
the ballot.

4. Campaign funds allocated toward “wage replacement” must be reported to the Wisconsin Election
Commission each quarter.

The proposed changes closely follow § 113.1 of the Federal Election Commission (FEC n.d.). However,

this legislation would allow candidates expanded time to receive “wage replacement” with the intent of
providing more support to working-class candidates. This would allow for candidates to receive wage
replacement even when collecting signatures before filing to run, a process which itself can take months.
Furthermore, the proposed policy provides a base pay of $31,200. As a result, Wisconsin state “wage
replacement” would provide ample financial support to working-class candidates throughout their whole
campaign and candidates who were previously earning a wage lower than $15/hour, unemployed, or stay-
at-home caregivers. This proposed legislation would also help curb hesitations from party leaders who are
hesitant to support working-class candidates because of the extra financial support they may need directly
from the party. Lastly, the proposed policy also includes oversight by the Wisconsin Election Commission in
order to protect against any possible misuse of wage-replacement allowances.
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Conclusion

Working-class people make up over half of the population but a disproportionately small number of elected
officials at all levels of government in the United States. Lack of working-class representation in our
government stems not from voter preference or lack of quality working-class candidates. Disproportionate
representation of the professional class stems from larger systemic issues: the time and personal wealth
needed to run for office, deficiencies in the candidate recruitment process, and influence of big money
and politics. As campaigns get more expensive and campaign seasons longer, working-class people cannot
afford the time and personal expense needed to campaign. Furthermore, many working-class candidates
are overlooked in the recruitment process of political parties, the resources and political capital of which
are typically needed to successfully launch a campaign and garner support from donors. This matters
because without proportionate representation of social class within our elected offices, the voice of the
working class will continue to be drowned out by pro-business, professional-class politicians.

Increasing working-class representation at any level of government is no small feat, and requires targeted
government regulation that dismantles neoliberal thinking. One regulatory possibility that can immediately
be implemented in the State of Wisconsin is revising “personal use” regulations of campaign funds. A new
regulation could set a standard for candidates to be able to use campaign donations for wage replacement
to offset hours they are not able to work due to campaign obligations. Furthermore, class representation in
elected offices could also benefit from further research in this currently under-researched area. If we are
able to achieve class equality in elected offices, our democracy will not only better reflect its proclaimed
representative nature, but also become more responsive to the needs of working-class people—the majority
of Americans.
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Doing More with More: Advancing
Racial Equity in Maryland Higher
Education

By Crystal Foretia

Introduction

At the end of June 2023, the United States Supreme Court issued two decisions that undermine the survival
of historically Black colleges and universities (HBCUs) and their student bodies. First, the Supreme Court
effectively overturned race-conscious college admissions policies in Students for Fair Admissions v.
Harvard University and Students for Fair Admissions v. University of North Carolina (Liptak 2023a). Then,
the Supreme Court struck down President Joe Biden’s first student debt cancellation program in Biden

v. Nebraska, which would have eliminated $400 billion in student debt (Liptak 2023b). The ruling in both
Students for Fair Admissions cases will likely increase the demand on HBCUs to fill educational opportunity
gaps for prospective Black students (Perry et al. 2023; C. Adams 2022). HBCUs are generally oversubscribed
relative to their financial capacities, so they will likely be unable to handle an influx of students without
additional state funding.” The ruling in Biden v. Nebraska will disproportionately impact HBCU graduates,
who carry a greater debt burden than those who attend predominantly white institutions (PWIs) (Koch and
Swinton 2023).

HBCUs are key social institutions in African American life, as they advance the educational attainment

and economic mobility of low-income Black students. Moreover, the students who leave these institutions
bring much-needed diversity to their professions and resources to their communities. The health of HBCUs
has important implications for shrinking the racial wealth gap, boosting diversity in higher education,

and promoting civil rights. Compared to PWIs, HBCUs across the country have faced decades of financial
neglect due to anti-Blackness in government policies and the free market. Moreover, those who subscribe
to a neoliberal ideology treat education not as a public good, but as the responsibility of each individual. As
a result, they claim the government should not play a significant role in securing educational opportunities
for African Americans. Commitment to this ideology has produced inequitable outcomes when it comes to
student debt burdens, retention rates, and graduation rates for HBCU students, relative to those who attend
PWIs. The 15-year lawsuit, The Coalition for Equity and Excellence in Maryland Higher Education Inc., et al.
v. Maryland Higher Education Commission, et al., illustrates that Maryland is not exempt from this history
of injustice, and that the state needs to repair the harm inflicted upon HBCU students (Coalition for Equity
and Excellence v. MHEC 2013).

7  Swinton, Omari H. (Economics Department Chair at Howard University), video interview with author, July 5, 2023.
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Background

HBCUs proliferated in the 1860s as agricultural and technical schools for African American students. As
part of the broader agenda of Reconstruction, these schools offered African Americans the educational
opportunities that slavery and white supremacy denied them prior to the Civil War. Philanthropy has
shaped American education at all levels since the mid-1800s (Gasman 2012; Gasman 2007). For HBCUs
specifically, private partnerships began by Northern industrialists to (1) invest in the newly emancipated
Black labor force and (2) foster an intellectual elite within the Black community (Gasman 2007). HBCUs were
not recognized as a distinct class of educational institutions until passage of the Higher Education Act of
1965 (Johnson et al. 2017, 48). The Act defined an HBCU as any public or private institution that was founded
before 1964, whose primary mission is to educate African Americans, and has received accreditation from
a nationally recognized agency or association approved by the Secretary of Education. As of 2023, 102
HBCUs remain in existence, half of them public and the other half private. Of the 287,000 HBCU students,
76 percent attend a public institution (National Center for Education Statistics n.d.). HBCUs belong to the
broader class of “minority-serving institutions” (MSIs), which include Tribal colleges and universities,
Hispanic-serving institutions, and other colleges that primarily serve students of color.

During the Obama administration, questions arose over the relevance of HBCUs. Conservative
commentators argued that such institutions were unnecessary, and emphasized instances of failed
leadership (Cantey et al. 2013, 146; Gasman and Bowman 2011). Negative stories often ignored the relative
successes of HBCUs compared to PWIs, such as their higher graduation rates for Black students who
struggled academically in high school (Koch and Swinton 2023). In addition to questions of cultural
relevance, HBCUs have faced significant financial shortfalls, due to declining enrollment, lack of fundraising,
and reduced government aid (Cantey et al. 2013, 147; Johnson et al. 2017, 56). The financial circumstances
of HBCUs vary greatly based on endowment size, alumni donations, selectivity, ability to secure external
grants and contracts, university leadership, tuition revenue, and public/private status. In 2021, the
endowments of Howard University and Spelman College, both private HBCUs, were estimated to be
$865.3 million and $570 million respectively. Other HBCUs have significantly smaller endowments, such as
Morgan State University, which has an endowment of $41.4 million, and Coppin State University, which
has an endowment of $15.1 million. The stronger financial capacity of Howard University and Spelman
College means that they are better able to build technological infrastructure, forge private partnerships,
and offer new programs.

That said, even the most prestigious HBCUs face significant restraints when it comes to facilities and
resources. In the autumn of 2021, Howard University students protested poor housing conditions, citing
rats and mold in the dorms (Franklin 2021). Students from Clark Atlanta University, Morehouse College, and
Spelman College protested against outdated infrastructure on their campuses that same semester (Dalton
2021). Critically, federal and state funding for HBCUs significantly lags behind predominantly white peer
institutions by billions of dollars, despite laws like the Morrill Land Grant Act of 1890, which exist to address
these funding gaps (Cantey et al. 2013, 147, Bunn 2021). Federal legislation that would have poured $9 billion
into HBCUs for research infrastructure, academic support services, and need-based financial aid stalled

in the Senate last year (Lumpkin et al. 2022).

Since Reconstruction, a systemic commitment to white supremacy has prevented HBCUs from receiving
resources promised to them by both federal and state governments (Harris 2021). Even “neutral” funding
schemes, such as those based on performance or student population, perpetuate racial inequality (Rascoe
2023). In 1969, the US Department of Education’s Office of Civil Rights (OCR) ordered 10 states, including
Maryland, to desegregate their public higher education systems (Gaines 2023). While Maryland engaged
in 30 years of negotiations with OCR to remove vestiges of de jure segregation, the state ultimately failed
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to end its stigmatization of its HBCUs. In 2008, a blue-ribbon commission determined that Maryland’s
historically Black institutions (HBISs) were “not comparable” to the state’s PWIs due to historic divestment:
“There are many indicators that suggest that substantial additional resources must be invested in HBIs to
overcome the competitive disadvantages caused by prior discriminatory treatment” (Bohanan et al. 2008,
97). Such stigmatization has undermined the social mobility of Black college students in the state.

The socioeconomic profile of HBCU students in Maryland reflects national enrollment trends among public
HBCUs. By fall 2021, over 38,000 students were enrolled in an HBCU in Maryland. At each of Maryland’s
HBCUs (Bowie State University, Coppin State University, Morgan State University, and University of
Maryland Eastern Shore), the vast majority of undergraduate students receive financial aid and identify as
first-generation and /or low-income (FGLI). At Morgan State, 83 percent of undergraduates were awarded
grant aid, while 58 percent of undergraduates took out federal student loans. In fall 2021, 89 percent of
Coppin State undergraduates received grant aid, while 66 percent were eligible for federal Pell grants. At the
University of Maryland Eastern Shore (UMES), 90 percent of students qualified for financial aid, including
scholarships, grants, loans, or a combination thereof. At Bowie State, 89 percent of undergraduates received
grant aid.

Despite predominantly serving low-income students, these schools are not meeting their students’ full
financial need. And like many public HBCUs, Maryland’s institutions have struggled with retaining students.
At Coppin State, as few as 24 percent of undergraduate students graduated within six years by the 2021-22
academic year. Enrollment and funding are inherently intertwined. Discussions over the racial funding

gap in Maryland’s higher education system came to a head in 2021, when the state settled a 15-year federal
lawsuit concerning its differential treatment of Bowie State, Coppin State, Morgan State, and UMES.

In 2006, alumni, students, and prospective students of Maryland’s four HBCUs (the Coalition) sued the
Maryland Higher Education Commission (MHEC) for violating the 14th Amendment’s Equal Protection
Clause and Title VI of the 1964 Civil Rights Act. Attorneys representing the Coalition argued that the

state violated the directive in US v. Fordice (1992) by allowing PWIs to duplicate academic programs that
originated at these public HBCUs, a policy that functionally continued the doctrine of “separate but equal”
and undermined the ability of HBCUs to recruit students (Hunt Institute 2022, 3-4).

For example, the MHEC approved programs that duplicated Morgan State’s master’s programs in business
administration and public health, as well as three undergraduate programs at UMES (Coalition for Equity
and Excellence v. MHEC 2013). In the aggregate, “Maryland’s HBCUs offer[ed] 11 non-duplicated, high
demand, noncore programs; Maryland’s PWIs offer[ed] 122 such programs” (Hunt Institute 2022, 4). This
unnecessary program duplication contributed to HBCUS’ declining enrollment rates and, consequently,
lower funding allocations based on enrollment. The state also deprioritized HBCUs for capital improvement
projects, the backlog of which worsened the schools’ already inadequate facilities (Carter 2021). The
plaintiffs cited issues of leaking roofs, mold, and poor ventilation across the four campuses.® Moreover,
Maryland had limited the missions of HBCUs to be teaching-oriented, as opposed to research-oriented,
which resulted in the state distributing fewer financial resources per student at the HBCUs (Lawyers’
Committee 2012). On the basis of unnecessary program duplication, Judge Catherine C. Blake of the

US District Court ruled in the plaintiffs’ favor and ordered that the parties enter mediation in 2013.

Four years of mediation ensued and ultimately failed. Following a second trial in November 2017, the District
Court created a “remedial plan” to resolve the programmatic disparities between PWIs and HBCUs. The
following December, the state appealed this decision to the Fourth Circuit Court of Appeals. After hearing
oral arguments a year later, the Circuit Court ordered that the parties continue mediation and enter
settlement negotiations on January 2, 2019. Mediation ended without resolution in July 2019. Maryland’s
then-Governor Larry Hogan vetoed House Bill 1260, an emergency appropriations bill which would have

8 Francois, Aderson (Professor of Law, Georgetown University), video interview with author, July 7, 2023.
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settled the dispute, citing the economic fallout of COVID-19 in 2020. A near-identical bill, Senate Bill 1, was
passed and signed into law in March 2021 to distribute $577 million to HBCUs over the course of 10 years,
beginning in FY 2023 (Hunt Institute 2022, 5).

Policy Analysis

The outcome of this lawsuit was a step in the right direction, as it forced the state of Maryland to
compensate for its disparate treatment of its HBCUs. In US v. Fordice (1992), the Supreme Court ruled

that states that enacted de jure segregation in higher education must eradicate policies and practices

that perpetuate a dual system. The court directed states to end unnecessary program duplication, create
funding parity, and be unbiased in how they assign missions to their public universities (US v. Fordice 1992).
The settlement agreement brings Maryland’s higher education policy closer to the precedent set in Fordice.
The $577 million will go toward developing new programs, hiring faculty, and expanding financial aid.
Senate Bill 1 specifies that the settlement funds do not replace funding that would normally be appropriated
annually to HBCUs (Hunt Institute 2022, 5). Perhaps most importantly, the settlement agreement inspired
state lawmakers in Tennessee to craft legislation that works toward funding parity for their own HBCU
(Weissman 2021).

Despite the clear progress heralded by the settlement, its terms are strictly forward-looking; students who
attended these schools prior to the lawsuit’s settlement are left with no remedy. Importantly, the lawsuit
did not dismantle programs at PWIs that were duplicated from preexisting programs at geographically
proximate HBCUs. This was the primary remedy the Coalition sought in their lawsuit against the MHEC,®
as undoing previous program duplication would have erased the vestiges of segregation within Maryland’s
higher education policy. The district court was particularly critical of the state’s program duplication
practices, as it found, “60% of the noncore programs at Maryland’s HBIs are unnecessarily duplicated,
compared with only 18% of Maryland’s TWIs’ noncore programs” (Coalition for Equity and Excellence v.
MHEC 2013).

Moreover, the MHEC has not ended its misbehavior with regard to unnecessary program duplication.
Commission members came under fire in July for overturning a decision that blocked a new doctoral
program in business analytics at Towson University. The proposed program had been blocked due to the
negative impact it would have on enrollment at Morgan State, a school five miles away from Towson that
established a similar PhD program in 2001. State legislators and Morgan State administrators believe the
new decision violates the settlement agreement, as the new program would be “unreasonably duplicative”
(Pugh 2023). In August, legislators convened a workgroup to review how the MHEC approves degree
programs, as the current process “has created distrust among the state’s higher education institutions,
particularly HBCUs” (Gaines 2023). Even if the MHEC revises its policies, the state must make financial
investments to rebuild trust.

The desperately needed retrospective relief the settlement failed to provide to HBCU students demands
further policy action. The settlement itself fell short of the $1 billion mark HBCU advocates were pushing
for. It should also be noted that, in 2019, Governor Hogan attempted to reduce the size of the settlement
twice—first to $100 million, then to $200 million (Baca 2019). Governor Hogan had been emboldened by his
Democratic predecessor Martin O'Malley, who made a final offer of $40 million prior to leaving office in
2014 (Douglas-Gabriel and Wiggins 2019; Baca 2019). To put it in perspective, UMES, Maryland’s only land-

9 Francois, Aderson (Professor of Law, Georgetown University), video interview with author, July 7, 2023.
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grant HBCU, was underfunded by $416 million between 1987 and 2020 (S. Adams and Tucker 2022). Some
reports estimated the total underfunding to amount to $2.3 billion across the four schools (“The State of
Maryland $2.3B HBCU Lawsuit” 2017; Rogers 2013). Around the same time the lawsuit was coming to close,
journalist Adam Harris published his book, The State Must Provide. In it, Harris proposes several remedies
to historic higher education inequalities, which include targeted debt cancellation, cash transfers to
students, redistribution of endowments, and changes to funding formulas that advantage institutions with
large minority populations (Harris 2021).

Beyond Harris’s call for reparations in higher education, a significant body of literature has grown on

the historical underfunding of HBCUs. In September 2013, the Association of Public and Land-Grant
Universities found that 61 percent of HBCUs established via the 1890 Morrill Land Grant Act did not receive
one-to-one matching funds from state governments between 2010 and 2012. As a result, these public HBCUs
were underfunded by $57 million in that two-year period (Lee and Keys 2013). By contrast, PWIs established
via the 1862 Morrill Land Grant Act received 100 percent of the one-to-one matching funds from their
respective states. Persistent underfunding has had other negative effects on HBCUs as well, which create a
feedback loop that leads to further underfunding. For example, the Washington Post reported that no HBCU
has attained R1 status, which is the highest ranking for research universities (Lumpkin et al. 2022). Research
rankings impact a university’s ability to secure grants at the state and federal levels, and in Maryland,
research-oriented colleges receive more funding from the state government than teaching-oriented
colleges. The missions designated to HBCUs are all teaching-oriented, which, as the Coalition argued in
court proceedings, contributed to HBCUs receiving lower funding allocations than their neighboring PWIs

(Lawyers’ Committee 2012).

The historical inequities revealed in Coalition for Equity and Excellence v. MHEC fit into the broader pattern
of public divestment that HBCUs have endured across the country. Forbes Magazine found that Black land-
grant universities, which includes UMES, were collectively owed $12.8 billion in state funds between 1987
and 2020 (S. Adams and Tucker 2022). The American Council of Education found that, “[bletween 2003 and
2015, public and private HBCUs experienced steep declines in federal funding per full-time enrolled (FTE)
students” (Hunt Institute 2022, 2). Funding injustices are exacerbated by unequal sizes of endowments,

the assets of which are necessary for HBCUS’ financial stability and security. As Forbes notes, “[iJn 2020,

the average endowment at the 18 white land-grant schools was $1.9 billion. At the Black schools it was $34
million” (S. Adams and Tucker 2022). The endowments at Bowie State, Coppin State, Morgan State, and
UMES are far closer to $34 million than $1.9 billion.

The absence of government resources has inhibited the ability of HBCUs to provide as many opportunities
to their students as their predominantly white counterparts can. HBCU administrators have responded to
the galling inequities by adopting the mantra of “doing more with less,” which often places an undue burden
on faculty and staff to succeed with limited institutional support (Gasman and Bowman 2011, 26).1° At the
same time, political commentators often attribute the plight of HBCUs to their alumni not giving enough,
to HBCUs financial mismanagement, and to HBCUS' failures to seek out sufficient private philanthropy.
Conservatives at the Heritage Foundation and the American Enterprise Institute as well as Republican
lawmakers such as Rep. Greg Murphy (R-NC) treat private partnerships and loans as the pathways to
success, without recognizing years of racial discrimination by the state and private actors (Sailor 2020;

Schaefer Riley 2021; “Homecoming” 2021).

Furthermore, neoliberals have compounded the lack of a coordinated governmental effort to invest in
HBCUs by using the achievements of HBCU students and alumni to promote individualism, as opposed to
collective liberation (Sailor 2020; Schaefer Riley 2021; Bevins et al. 2021). In Maryland, a pertinent example
of this phenomena is the BGE Scholars Program. In February 2023, Baltimore Gas and Electric Company

10 Francois, Aderson (Professor of Law, Georgetown University), video interview with author, July 7, 2023.

65 rooseveltinstitute.org


https://rooseveltinstitute.org
https://www.forbes.com/sites/susanadams/2022/02/01/for-hbcus-cheated-out-of-billions-bomb-threats-are-latest-indignity/
https://doi.org/10.58188/1941-8043.1675
https://doi.org/10.58188/1941-8043.1675
http://afro.com/protesters-want-parity-for-marylands-hbcus/
https://www.aplu.org/wp-content/uploads/land-grant-but-unequal-state-one-to-one-match-funding-for-1890-land-grant-universities.pdf
http://www.washingtonpost.com/education/2022/02/11/hbcu-enrollment-growth-bomb-threats/
https://lawyerscommittee.org/wp-content/uploads/2015/06/Coalition-v.-MHEC-2012-01-03-Ptfs-Opening-Argument-Presentation.pdf
https://www.forbes.com/sites/susanadams/2022/02/01/for-hbcus-cheated-out-of-billions-bomb-threats-are-latest-indignity/
https://hunt-institute.org/wp-content/uploads/2022/12/2022.12.6_THI_HE_LuminaBrief2.pdf
https://www.forbes.com/sites/susanadams/2022/02/01/for-hbcus-cheated-out-of-billions-bomb-threats-are-latest-indignity/
https://core.ac.uk/download/pdf/76388971.pdf
https://www.heritage.org/education/commentary/hbcus-they-have-overcome-and-will-do-so-again
https://www.aei.org/op-eds/overfund-the-schools/
https://www.youtube.com/watch?v=GtWcrYqSoMw
https://www.heritage.org/education/commentary/hbcus-they-have-overcome-and-will-do-so-again
https://www.aei.org/op-eds/overfund-the-schools/
https://www.mckinsey.com/industries/education/our-insights/how-hbcus-can-accelerate-black-economic-mobility

Race and Democracy

renewed a $3 million scholarship program to support STEM education at Morgan State, Bowie State, and
Coppin State (WMAR Staff 2023). This program, while certainly beneficial to the 45 students accepted into
it each year, does little to address the structural inequities that disadvantage Black college students, and
instead provides positive press for Maryland’s largest natural gas company.

The BGE Scholars program bears significant resemblance to AltFinance, a $90 million initiative created
in 2021 to pipeline Atlanta-based HBCU students into the finance industry. AltFinance is a fellowship

and scholarship program sponsored by three investment firms, that have each committed $3 million for
10 years (Gottfried 2021). These firms present the initiative as a virtuous endeavor wherein they expand
students’ opportunity, explaining that “[s]ociety has moved past the notion that a corporation’s only job is
to make money for its shareholders” (Gottfried 2021). Much like Andrew Carnegie and John D. Rockefeller,
the business leaders behind BGE Scholars and AltFinance are making a strategic investment in the Black
labor force through their partnerships. However, in the vein of BGE Scholars, AltFinance does not address
systemic issues affecting Black people within the financial services industry, such as predatory lending,
redlining, and unequal access to banking services.

Private investment in HBCUs has also come through charitable donations. For example, billionaire
philanthropist MacKenzie Scott gave Bowie State, Morgan State, and UMES a combined $85 million

in December 2020 (Donastorg 2022). While these donations significantly expanded these schools’
endowments, Coppin State was not afforded that same generosity. When it comes to ending the racial
wealth gap and educational inequalities, programs that frame private actors and corporations as altruistic
often obfuscate the importance of publicly funded solutions.

Recommendations

Maryland must treat higher education as a public good to which all Black students are entitled. As such,
the state must ensure that debt is no longer a barrier to entry. While the state’s HBCUs can use funds from
the Coalition v. MHEC settlement for “scholarships and financial support services,” they are not obligated
to do so. To expand on the path set forth by the $577 million settlement, Maryland should increase equity
in outcomes for HBCU graduates and increase the retention of current HBCU students. Policy pathways to
reach these goals are:

1. Offering free tuition to Pell-eligible students who attend HBCUs, beginning in the 2025-26 academic
year. Based on admissions data from fall 2021, this policy would positively impact at least 8,500 students
across the four schools. The state of Maryland administers four tuition waiver programs for unique
student populations; colleges and universities process these waivers internally (not MHEC). Expanding
access to need-based financial aid for African American students has been a point of contention in
several cases involving HBCUs (US v. Fordice 1992). This will ensure that future HBCU students will not
face the debt burden of previous generations and will improve their ability to complete their degrees.
Moreover, the uniqueness of this financial aid package will help HBCUs recruit more talent.

2. Creating a student loan repayment assistance program specific to HBCU graduates with student
debt burdens up to $50,000 and who are still residing in Maryland. Such a state policy would not be
unprecedented: The Maryland Higher Education Commission operates six programs to assist student
debtors. However, five of these programs base their eligibility on profession. Because the students who
attend HBCUs are predominantly FGLI, they incur higher amounts of debt compared to those who attend
PWIs (Koch and Swinton 2023). Marylanders are in particular need of student debt relief, as the average
amount of debt per borrower is $42,861—the second highest in the nation (Savery 2023).
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3. Allocating refundable tax credits for current HBCU students and recent graduates. Two existing
tax credits prompt this recommendation: the Student Loan Debt Relief Tax Credit and Endowments
for Maryland Historically Black Colleges and Universities Tax Credit. The first one can be claimed by
anyone who incurred $20,000 in undergraduate student loan debt and had an outstanding balance of
$5,000. The second one, which ends on December 31, 2023, allows people to reduce what they owe in
income tax if they donate to a Maryland HBCU—not if they attended one. The respective goal of each
tax credit is to assist taxpayers pay off their students and to incentivize taxpayers to contribute to the
endowments of the state’s HBCUs. Providing refundable tax credits to HBCU students and graduates
would be conducive to both aforementioned goals.

The aforementioned recommendations recognize higher education as a public good that Black people have
historically been denied. They consider HBCU funding and Black student loan debt as issues to be addressed
under a reparative model. Policymakers must recognize students as the most important stakeholders in

this policy debate. Many students protested before the Maryland General Assembly while the Coalition v.
MHEC lawsuit was ongoing, with those interviewed citing inequitable facilities and financial aid as their top
concerns (Rogers 2013; Baca 2019; Carter 2021).

Perhaps most importantly, these recommendations build on the paradigm shift that began in response to
the COVID-19 pandemic, when the federal government gave unprecedented levels of direct monetary relief
to individuals and organizations. Collectively, public universities and MSIs received millions in COVID-19
relief from the federal government, and they disbursed that money to students to cover emergency
expenses. Some HBCUs, such as Clark Atlanta University, wiped out student account balances through
federal COVID-19 relief (Korn 2021). While the threat of the virus has somewhat waned, the

S1.6 trillion crisis of student loan debt has not (Liptak 2023b). And though President Biden has initiated

a revised version of his student loan forgiveness plan, many will be left behind as a result of the

Supreme Court’s recent ruling. Given that the above recommendations are modeled after preexisting tuition
waivers, student loan assistance programs, and tax credits, they should be able to withstand

legal challenges.

Conclusion

For too long, HBCUs have been expected to do more—provide intellectual rigor, emotional validation, and
safety to Black students; be engines of economic growth for low-income, Black communities; and combat
decades of exclusionary policy—with fewer public resources than their predominantly white peers. The

age of “doing more with less” must come to an end. Maryland cannot rely on the federal government to
alleviate the burden on HBCU students given the two most recent Supreme Court rulings. The decisions

in Students for Fair Admissions v. Harvard, Students for Fair Admissions v. UNC, and Biden v. Nebraska
affirm a neoliberal worldview, wherein higher education is a “colorblind” meritocracy and the ability to
afford such an education is the individual’s responsibility. This ideology is diametrically opposed to the
survival of HBCUs, as HBCUs cannot thrive in a race-neutral world. Moreover, the overwhelming majority of
Maryland’s HBCU students cannot foot the bill for their degrees by themselves. Maryland has an obligation
to its HBCUs and the communities those HBCUs serve to right the wrong of racial discrimination. The

$577 million settlement was a catalyst for discussing racial equity in higher education—it was never meant to
be the end of that discussion. By alleviating the debts of HBCU graduates, the Maryland government would
be providing a pathway to breaking cycles of generational poverty within low-income Black communities.
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New Opportunities for Zoning
Reform in Rural Areas

By Jack White

Introduction

Seemingly benign, local zoning codes are the focal point in a lively debate concerning persistent structural
barriers to working-class needs, such as economic opportunity and affordable housing. This is because

the American regional planning model creates ample opportunities for wealthy residents to dominate
local zoning meetings and thwart housing production efforts that seek to serve the common interest. This
is especially true in urban settings, where the arcane dynamics of zoning hearings can make it easier to
organize a small group of people who espouse NIMBY (“Not In My Back Yard”) ideology than to pursue
common good projects. This paper draws attention to the need for zoning reform in rural America, an
oft-overlooked dimension of the zoning reform debate, which tends to focus on urban settings. In the wake
of COVID-19, small-town communities began facing rampant property speculation from outside forces
looking to commodify the newly rediscovered benefits of rural living; the result has been a sharp decline
in affordable housing opportunities for working-class rural families. These pressures highlight the fact
that zoning reforms are just as needed in America’s many rural localities as they are in urban ones. In fact,
turning an eye to rural reform may be beneficial to a broader zoning reform movement that has often been
arrested by urban dynamics; rural areas may not present the same constraints.

Background

The market-driven regime of neoliberalism has provided fertile ground for old forms like exclusionary
zoning to flourish in new ways, as wealthy property owners seek to “protect” their property values

by preventing lower-income families—particularly families of color—from purchasing homes in their
neighborhoods (Goetz et al. 2020). Indeed, neoliberalism’s emphasis on market efficiency and individual
choice is tailor-made for a zoning debate that often treats housing as a tradable asset, rather than a social
necessity (Goetz et al. 2020). By prioritizing property values and profits, exclusionary zoning perpetuates
social and economic disparities, deepening inequality (Einstein et al. 2019).

Perhaps the most problematic (and ubiquitous) aspect of zoning history in the United States is its
longstanding role in promoting racial and ethnic segregation. In many cases, zoning policies were explicitly
designed to create and maintain racial segregation, limiting the movement of Black Americans and other
minorities into predominantly white neighborhoods (Ham 1996). For example, the early 20th century saw
the adoption of single-family zoning ordinances across the country, which were designed to promote
“neighborhood character” (a persistent racist dog whistle) and limit the construction of multi-family housing
(Rothstein 2017).
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Today, the legacy of racial segregation and exclusionary zoning policies is still felt in communities across
the United States (Silver 1991). In many cities, there are still large disparities between predominantly white
neighborhoods and minority communities with respect to access to well-resourced schools, good jobs, and
other economic opportunities (Lamb 2005). Soaring economic inequality over the past few decades has
been compounded by small groups’ attempts to weaponize housing policy as a means of ensuring exclusive
access to these better opportunities. This has led to growing recognition of the need for zoning reform
(Searle and Phibbs 2020).

The roots of the systemic disconnect between zoning processes and democratic action run deep. Zoning
laws were intended to offer participatory ways to empower residents to control future development
(Whitten 1921). A desire to enhance democratic decision-making fueled the 1907 creation of appointed
planning commissions to make local zoning decisions, which only grew in importance throughout the
mid-20th century as a means to ensure “community” input (Sager 1969).

How did privileged interests capture the machinery of community planning? As it turns out, reformers were
too successful in their push for public input, and the public meetings that they promoted have evolved to
become an omnipresent bulwark against building (Monkkonen 2016). Critics argue that public participation
schemes mean that “[NIMBY] stakeholders can reject even projects of great public benefit.” (Dunkelman
2019). The key mechanism at work here is the fact that wealthy project opponents tend to have more time
and political capital than the full-time workers who stand to benefit from new housing (Holleran 2021). As
aresult, housing advocates complain about the endless delays that public meetings enable, often leading to
generational warfare between older homeowners and younger renters; these meetings divide communities
into predictable factions and frustrate projects (Bogart 1993).

Political scientists have recently paid renewed critical attention to the question of how public participation
really works. Professors Katherine Einstein, Maxwell Palmer, and David Glick demonstrated how
“neighborhood defenders” use public meetings to stop development (Einstein et al. 2019). Upon examining
meticulous records of planning board meetings in Massachusetts, the three researchers presented
evidence that individuals who comment at these meetings are more likely to be white, male, older,
homeowners, longtime residents, frequent voters, and opposed to the project in question (Einstein et al.
2019). Additionally, they revealed that public meetings provide opportunities for opponents of a project to
prevent or slow down its development (Einstein et al. 2019). These findings support long-standing criticisms
that public meetings often thwart community projects, and validate critics’ concerns that public zoning
hearings often function as a platform for narrow special interests (Einstein et al. 2019). Public participation
mechanisms were meant to empower residents to control future development. Instead, they have become
a means for elite “neighborhood defenders” to stop development that might create a place for the less-
advantaged (Einstein et al. 2019).

By providing a special forum for community members to weigh in on the future of a development,
preexisting power disparities between those physically closest to the development (who bear most of its
costs and are therefore highly motivated to prevent it) and the more widely dispersed regional population
(who stand to more directly benefit from the development) are amplified (Einstein et al. 2019). This
compounded power asymmetry is problematic for two reasons. First, it often obstructs the construction of
badly needed developments, typically affordable housing (Einstein et al. 2019). And second, those who are
unable or unwilling to participate in zoning meetings see their voices drowned out by those who do, even
if they voted as recently as the last election (Einstein et al. 2019). In this context, the participatory power of
voting has effectively been usurped by a flawed status quo.

This conflict between zoning processes and democratic attempts to create housing has had pernicious
effects on local governments. Even when they recognize the need for new, affordable housing, they face
legal and political challenges that prevent them from approving development plans. Voting—a more broadly
representative aspect of democracy—is degraded, seeding a government that increasingly caters to the
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privileged. This has weakened an already meek level of government action for the public good, further
disempowering those who vote for new housing. For example, voters in a given city might overwhelmingly
support a pro-development councilwoman’s plans to build affordable housing, but the power of their

vote is negated by an unelected planning board that defers to vocal opponents of development.

When voters are not directly affected by or notified of developments outside their immediate
neighborhoods, abstract conviction alone is unlikely to motivate them to show up at a community planning
meeting and advocate for development (Einstein et al. 2019). This reality is not only harmful to local
democracy, but has broader implications for the development and well-being of communities. The effective
disempowerment of local voters means that it is even more difficult for new housing units to be introduced
and built, even when they are desperately needed. This aggravates issues of housing affordability and
availability, which can have troubling consequences for economic growth and social equity.

Policy Analysis

Zoning regulations tend to be especially restrictive of developments in high-opportunity areas (Etienne
2020). This exercises a chilling effect on the housing supply in those areas, making it difficult for working-
class families to afford housing in well-resourced neighborhoods (Whittemore 2020). As a result, existing
economic segregation is exacerbated (Etienne 2020).

These regulations heighten housing costs, making it difficult for many low-income households to

afford even the smallest of homes within city limits (Yglesias 2012). Take, for example, minimum lot size
requirements, which require developers to set aside a certain amount of land for each new housing unit.
Those requirements limit affordable options (Yglesias 2012).

Nonetheless, America’s rural hinterland might hold the key to resolving the democratic dilemma zoning
regulations present. Rural areas have unique needs and politics, and their most profound deficiencies (such
as population density, economic development, and lack of amenities) are problems that zoning reform could
positively impact. At the same time, rural local government may be less susceptible to some of the collective
action concerns bedeviling larger polities. For example, rural America may be especially willing and able to
experiment with reforms that may face more complex roadblocks in urban settings. Zoning reformers have
an opportunity to meaningfully address the plight of rural America while also strengthening the zoning
reform movement’s track record and securing additional proofs-of-concept that might help advance the
broader discourse.

Addressing rural housing challenges is urgent. According to the US Department of Agriculture, rural

areas are home to approximately 60 million Americans, accounting for roughly 20 percent of the country’s
population (St. Louis 2019). Despite making up a significant share of the population, people living in rural
areas have historically been left behind due to a lack of accessible amenities and resources such as jobs and
housing (Hunter et al. 2005). This exacerbates an already existing rural-urban population divide, as young
people move from their rural hometowns to large metropolitan areas and smaller cities across the country.
As aresult, rural tax bases contract, further threatening the viability of these areas (St. Louis 2019).

Taken together, these realities mean that rural America is left facing debilitating economic challenges
without younger generations or resources to help support them in their plight.

This trend—which this paper proposes could be altered by forward-looking zoning policies that create
affordable and desirable housing—has significant implications for the economic and social well-being

of everyone involved in the zoning process. Without residential proximity to jobs, education, and other
basic goods and services, rural residents are more likely to experience poverty and poor health outcomes,
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leading to population decline (Hunter et al. 2005). This, on top of youth flight from these areas, creates a
vicious cycle in which businesses and industries are less likely to invest in rural areas, further intensifying
economic decline (St. Louis 2019). The rest of the country is not immune from the downstream effects of the
hardships facing rural areas; indeed, the persistent economic challenges and concurrent cultural isolation
facing people in rural areas have created an opening for demagogic movements that transmute rural
frustrations into support for reactionary politics (Denker 2019).

But the crises facing rural America bring one silver lining: Thousands of communities with an urgent desire
for reform, paired with the unique political cultures and dynamics of rural regions, allow these communities
to more easily swerve the usual collective action roadblocks that bedevil larger areas (Rupasingha et al.
2006). This does not mean that rural areas are absent contentious debate, but that compared to larger
constituencies, rural politics feature fewer “moving parts” and a higher degree of intimate familiarity
between political actors (Lundin 2015; Pendall 1999). Collective action problems may therefore be less

severe in smaller areas. Indeed, NIMBYism tends to occur in larger urban areas where there are more
diverse interests and stakeholders, making it easier for NIMBY groups to organize and exert influence
(Pendall 1999).

To be sure, such collective action pitfalls are present in all areas, but they may be more tractable among a
more limited and integrated pool of stakeholders (Rupasingha et al. 2006). After all, governmental dynamics
are likely the biggest difference between urban and rural zoning; many of the underlying zoning policies

are essentially quite similar in both types of community. Rural communities are typically zoned based on a
hierarchy of land uses—such as agricultural, residential, commercial, and industrial—with each use category
subject to specific regulations and restrictions (Linkous 2020). The most onerous restrictions in rural
zoning codes (those limiting accessory dwelling units [ADUs], mixed uses, and mobile homes, among others)
largely stem from rural areas choosing to emulate aspects of urban zoning codes in the 1960s and 1970s
when widespread zoning came into vogue (Oregon State 1971). In an effort to standardize zoning practices,
many rural areas simply replicated existing urban zoning codes, often without accounting for the distinct
housing needs and histories of their communities; as a result, rural zoning policies have at times unwittingly
restricted or outright banned alternative housing options (Linkous 2020; Oregon State 1971).

Research has shown that small rural communities have stronger social networks and higher levels of social
capital (Rupasingha et al. 2006). This can be attributed to the tight-knit nature of rural communities and
the fact that individuals living there are more likely to know and trust one another (Rupasingha et al. 2006).
These characteristics may make it easier for rural communities to mobilize in support of zoning reform.
Furthermore, the smaller pool of stakeholders in rural communities means that NIMBYSs are less likely to
have an outsized impact on zoning decisions (Pendall 1999).

Rural areas may also more easily achieve zoning reforms because of the nature of political institutions in
these communities. Small rural communities tend to have less complex political structures with fewer
layers of bureaucracy (Lundin 2015). This means that zoning decisions are often made by a smaller group of
elected officials who are more likely to be directly accountable to the community (Lundin 2015). In larger
areas, zoning decisions are often made by multiple layers of government, which can make it more difficult
for citizens to hold elected officials accountable for their decisions.

Mancur Olson—a political scientist who has explored the challenges of collective action and zoning reform
in different contexts—has highlighted the difficulties of achieving collective action in groups with more
diverse interests, particularly when there are strong incentives for individuals to not participate (Olson
1982). Olson has argued that the smaller the group, the more likely individuals are to participate in collective
action, as the benefits of their actions are more concentrated and the costs of indifference more apparent
(Olson 1982).
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Similarly, Nobel laureate economist Elinor Ostrom has shown that communities are often better equipped
to manage common resources, such as land, when they are able to establish clear rules and norms for

use, and when there is a strong sense of community ownership and responsibility (Sabetti and Aligica
2014). In the context of zoning reform, Ostrom’s work suggests that, compared to urban areas, small rural
communities may be better able to achieve positive changes like zoning reform due to their stronger sense
of community. In the context of zoning reform, Ostrom’s work suggests that, compared to urban areas,
small rural communities may be better able to achieve change—whether that’s increasing the likelihood of
successful collective action, or reducing the influence of organized opposition—due to their stronger sense
of community.

Recommendations

Rural areas are in need of housing access and the benefits that come with it, such as increased
affordability and population retention. Research shows that these areas may be less susceptible to the
zoning complexities facing urban areas, which often allow a disciplined few to hijack the zoning process
(Rupasingha et al. 2006). Though smaller places are certainly not immune to hijacking by NIMBYs, the data
bears out their potential as a site for meaningful experimentation with zoning reform (Rupasingha et al.
2006). This would not only benefit the broader zoning reform zeitgeist; it could also present a chance to
address a host of persistent challenges facing rural America (St. Louis 2019). At the same time, there is a
burgeoning bipartisan consensus on the need for zoning reform. For example, both Democratic President
Joe Biden and Virginia's Republican governor Glenn Youngkin have put their administrative heft behind
zoning reform efforts (Somin 2022).

There are a number of policy actions readily available to local governments who are eager to address
exclusionary zoning and related issues. These policy proposals involve allowing accessory dwelling units,
legalizing affordable forms of housing (such as mobile homes, modular homes, and manufactured homes),
and encouraging mixed-use development—which promote both affordability and economic opportunity
for residents.

We can identify specific policy solutions by focusing on ideas that are a good fit in rural areas, where
resources are limited, new amenities are needed, and density is less desirable (Galston and Baehler
1995). Several rural-friendly starting points have been discussed in detail in this brief, including ADUs,
nontraditional homes, and mixed-use development. Enumerating appropriate approaches further
substantiates the potential for rural reforms while also clarifying the positive impact these reforms
can have in a rural context, where issues like population density, affordability, and development are

at the forefront.

Introducing more permissible zoning policies in residential neighborhoods can help to address those
challenges by creating additional housing pathways. This creates more opportunities for rural people to
find homes in the places they desire, rather than giving them more reason to leave. Zoning for accessory
dwelling units in rural areas offer one policy solution for expanding housing opportunities in those
communities. As their name suggests, ADUs are self-contained housing units that are secondary to

the primary residence on a single-family lot; these units can either be attached to the main house or
constructed as a separate structure, and can vary in size from a small studio to a full-sized apartment
(Cobb and Dvorak 2000). Unlike traditional housing developments, ADUs can be built quickly and for as
little as $50,000—significantly cheaper than building a new house (Cobb and Dvorak 2000). Furthermore,
ADUs can often be built without the need for additional land, which rural communities may wish to
preserve for agricultural use. ADUs can even provide a bridge out for individuals experiencing rural
homelessness—an oft-overlooked problem (Cobb and Dvorak 2000).
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ADUs can be a great solution to the affordable housing crisis everywhere, but they are especially well-suited
for rural small towns due to some of the unique characteristics of small-town living. For example, older
adults make up a higher percentage of the population in many rural small towns, and this group tends to
want to remain in their homes as they continue aging (Jensen et al. 2020). ADUs can provide a way for these
homeowners to downsize while still living in their communities. By building an ADU on their property, they
can rent out the main house and live in the ADU, which is often smaller and easier to maintain (Jensen et

al. 2020). This can help seniors age in place and maintain independence, while also providing affordability
for renters. Similarly, ADUs can provide a way for families to stay together by allowing them to create
additional housing space on their property that can be used by relatives such as aging parents and siblings
in need (Geffner 2018). ADUs allow small towns to increase the supply of housing without costly, large-scale
developments (Stacy et al. 2020). Altogether, ADUs are a perfect fit for the idiosyncrasies of rural life.

Another rural-compatible zoning solution is the legalization of nontraditional (such as modular, tiny, or
mobile) homes as an alternative to traditional housing. These types of homes, which were once ubiquitous
in small towns before modern zoning code adoption, offer significant upsides, including affordability,
flexibility, and energy efficiency (Aman and Yarnal 2010). These factors make them an attractive option for
those who are looking for an alternative to traditional homes. They offer a ready market entry point for
people who may find traditional homes infeasible or inaccessible due to disabilities or cost (Carlin 2014).

Modular homes are prefabricated homes that are constructed in sections or modules in a factory and then
transported to the building site for assembly (Bayliss and Bergin 2020). These homes are typically built to
meet local building codes (if allowed) and can be designed to fit a variety of styles and sizes (Bayliss and
Bergin 2020). Tiny homes, on the other hand, are small—usually under 500 square feet—and can be built
on a foundation or on wheels, making them mobile (Carlin 2014). Last but not least, mobile homes are also
prefabricated, but they are actually built on a steel frame with wheels for easy transportation (Aman and
Yarnal 2010). One of the most significant benefits of modular, tiny, and mobile homes is their affordability
(Carlin 2014). These homes are often less expensive than traditional homes because they are constructed
in a factory, which reduces construction costs, and are built using standardized materials (Bayliss and
Bergin 2020). Additionally, because they are smaller in size, they require less land, which can be a significant
factor in areas where land prices are high (Carlin 2014). For those who want to own a home but are unable
to afford a traditional homestead, modular, tiny, and mobile homes provide an affordable option (Bayliss
and Bergin 2020).

The benefits of nontraditional homes are especially pronounced in rural areas. Though the rural cost of
housing may be lower on average than in urban areas, the availability of affordable entry-level housing
options is severely limited (Aman and Yarnal 2010). Traditional homes may be expensive, and the
construction process can be time-consuming and may require skilled labor that is not readily available.
Nontraditional homes, on the other hand, are often less expensive to build, require less skilled labor, and
can be completed in a shorter amount of time (Bayliss and Bergin 2020). Additionally, small town housing
needs may vary significantly, from retirees looking to downsize to young families looking to purchase their
first home; modular, tiny, and mobile homes can be customized to meet a variety of needs, making them an
ideal option for these populations (Bayliss and Bergin 2020). Their mobility also allows for easy relocation if
needed, which can be beneficial for those who work in rural industries, such as farming and forestry (Aman
and Yarnal 2010).

The final idea worth highlighting, mixed-use development, touches upon all aspects of the challenges

that rural residents face (Dalbey 2008). Mixed-use development refers to the design and construction of a
development project that integrates multiple land uses—such as residential, commercial, and industrial—

in a single area (Rabianski and Clements 2007). The central idea behind mixed-use development is to create
vibrant, diverse communities that offer residents access to a range of amenities and services in one location
while spurring community development (Rabianski and Clements 2007).
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In recent years, there has been growing interest in mixed-use development as a solution to the lack of
housing, jobs, and amenities in rural America (Dalbey 2008). Mixed-use development addresses a range of
challenges. By integrating residential units into mixed-use developments, developers can take advantage
of economies of scale and reduce the cost of construction (Rabianski and Clements 2007). This helps
make housing more affordable for low- and moderate-income families who may otherwise struggle to
find affordable housing in rural communities (Dalbey 2008). Mixed-use development’s wholesale approach
enhances rural economic vitality, as a mix of commercial and residential developments help to stimulate
local businesses while supporting job growth (Rabianski and Clements 2007).

Each of the three approaches discussed—accessory dwelling units, legalizing affordable alternative forms
of housing, and encouraging mixed-use development—are supported by data and fall squarely within the
zoning and development powers granted to local governments in the United States (Anderson 2020). Rural
areas that implement these approaches can help demonstrate how zoning policies can be made to serve the
common good, rather than the neoliberal logic of scarcity.

Conclusion

American zoning laws function as a powerful yet oft-forgotten arbiter of who can do what—and where
they can do it—in virtually every community in the United States. Zoning presents a rare example of
local control in a country where many functions of the government are biased upward toward state and
national authorities. Just like any obscure administrative power, land use has been a key component of
antidemocratic machinations, including shameful elements of our past and present, like systemic racism
and economic segregation.

Zoning continues to be used as a cudgel by which a disciplined minority can oppose common good priorities
like affordable housing, economic opportunity, and integrated community development. That is ironic,
because local planning systems are ostensibly predicated on a democratic desire to ensure full community
input; the reality is quite the opposite, as organized groups utilize the democratic machinery of zoning to
execute a stranglehold on the collective priorities they oppose.

Zoning reformers have set forth several ideas that have the potential to ameliorate the negative impacts of
restrictive zoning laws, but their hands have been tied by the political and procedural dynamics of the urban
locales they have primarily focused on. The evidence herein suggests that it may be time for them to look
beyond the usual population centers and instead toward rural places as they plot the movement’s future. Not
only are rural areas in dire need of the solutions that zoning reform offers, but the close-knit nature of rural
public affairs means that reformers may be able to “out-organize” the same collective action roadblocks that
exist in more urban locales.

Zoning reform in rural America is critical if we are to address the structural issues of housing affordability
and opportunity that affect millions of people. The stakes could not be higher in a country where misguided
zoning codes prohibit “the kinds of places that Americans themselves consider authentic and traditional . . .
prevent[ing] the building of places that human beings can feel good in and can afford to live in” (Kunstler
1996).

With all of this in mind, it is clear that the zoning landscape in rural America presents a generational
opportunity for the reform movement—and vice versa. By providing solutions to rural areas’ most pressing
challenges (affordability, economic development, and others), a reformist approach heralds relief for places
in need. At the same time, the unique politics of rural communities offers a singular stage on which to
efficiently promote some of the most promising concepts in land use. The result is a win-win for reformers
and the rural localities that can benefit from their ideas.
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Introduction

Recently, Kansas City has experienced rapid health-care consolidation. There has been a wave of mergers
and acquisitions among local medical providers, especially due to the financial losses many of them faced
during the pandemic. As these health systems expand by acquiring or integrating with their competitors,
they gain the ability to dictate prices for administering care in the area because of minimal competition.
Consequently, their rising dominance in the market can lead to higher costs for patients with no evident
improvement in the quality of care provided.

The rise of corporate power in medical services limits access to affordable, high-value care in favor of
greater revenue. Immediate government intervention against this type of consolidation—such as gaining
state approval transactions and restricting anticompetitive contracts—is necessary.

Overall, this brief aims to reveal how the Kansas and Missouri state governments can design antitrust
infrastructures that curb health provider consolidation in Kansas City. The recommended policy changes
will promote competition and improve pricing and quality of care for patients.

Background

Hospitals talk about consolidation—which happens through mergers and acquisitions (M&A)—as being
beneficial because medical providers can pool resources and enhance care delivery in terms of both

cost and quality, but that’s not supported by data. In a study led by scholars at Harvard Medical School,
acquisitions by other hospitals did not lead to substantial differences in readmission or mortality rates; in
fact, patients had moderately worse experiences after acquisitions (Beaulieu et al. 2020).

Notably, this sector has two types of consolidation: horizontal and vertical. First, horizontal consolidation
occurs when two providers at a similar level join together. A prominent example is the 1998 merger of New
York Hospital and Presbyterian Hospital, which formed NewYork-Presbyterian Hospital in New York City
(Corwin et al. 2003). Horizontal consolidation can also occur on a smaller scale, such as when two small
physician-owned practices merge in a community.
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Vertical consolidation takes place when a more prominent provider acquires a smaller counterpart. An
example of this is when a hospital purchases a physician-owned clinic. In California, researchers found
that in areas of low competition, hospitals acquiring physician practices are linked with higher prices for
outpatient visits and insurance premiums (Scheffler et al. 2018).

Private equity also plays a major—and detrimental—role in this issue of vertical consolidation. These firms
attempt to extract as much money as possible from their acquisitions to maximize profits, meaning patient
health is not a priority. In New Jersey, 17 percent of private equity-backed nursing homes had a higher
chance of experiencing a COVID-19 infection and death among patients and staff compared to nursing
homes owned by public, nonprofit, and other for-profit entities (Atkins 2021).

Furthermore, medical practices owned by private equity businesses had comparatively higher prices for
patients and demonstrated a shift toward using advanced practice providers, like physician assistants

and nurse practitioners (NPs) (Dov Bruch et al. 2023; Singh et al. 2022). According to the National Bureau
of Economic Research, when compared to physicians, NPs who provided emergency care independently
increased the length of stay for patients by 11 percent and grew 30-day preventable hospitalizations by 20
percent (Chan and Chen 2022). Overall, private equity doesn't invest in proper staffing, causing the patient
to suffer. From 2013 to 2016, private equity firms acquired 355 physician practices, or 1,426 sites and 5,714
physicians, highlighting its rising national prominence across different specialties (Zhu et al. 2020).

It is evident that both types of consolidation cause harm to patients and providers, outweighing any
suggested benefits.

Policy deficiencies in both states allow such consolidation to persist. In Kansas, for example, the state
legislature lacks requirements for M&A transaction notices, reviews, and approval processes (NCSL 2023).
There are also no anticompetitive contract term restrictions, such as noncompete and all-or-nothing
clauses (NCSL 2023). Meanwhile, Missouri doesn't have a certificate of public advantage, a legislative tool
that mandates increased oversight of a hospital after a health-care merger (NCSL 2023). These measures,
which can place more restrictions on consolidation and which Kansas and Missouri state governments
currently lack, already exist in states like New York and Washington.

The Federal Trade Commission’s (FTC) regulations behind consolidation are also inefficient. The first is

the Herfindahl-Hirschman Index, a formula that quantifies the concentration level in a market and how

it is affected by mergers and new entities but fails to account for cross-market transactions and multiple
geographic regions (Cicchiello and Gustafsson 2021). Next, the significant transaction threshold for
automatic FTC review is too high at $92 million, as most health-care M&A deals are under this amount
(Cicchiello and Gustafsson 2021). In addition, the FTC has outdated guidelines for horizontal mergers,

as they do not consider its impact on quality, choice, and innovation (Cicchiello and Gustafsson 2021).
Moreover, the FTC does not effectively regulate vertical integration as well, relying on providers to promise
they will maintain good behavior and not engage in anticompetitive practices after their mergers (Cicchiello
and Gustafsson 2021).
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Policy Analysis

Harms of Consolidation

As health-care consolidation continues to rise, so will its harmful effects. In reference to Hackensack
Meridian Health'’s proposed acquisition of the Englewood Healthcare Foundation, Lindsay Kryzak, the FTC
Office of Public Affairs Director, stated, “Too many hospital mergers lead to jacked up prices and diminished
care for patients most in need” (AHIP 2021). These sentiments are echoed in a study showing that the
average annual marketplace insurance premiums in regions with health-care monopolies are 5 percent
higher than in less-concentrated areas (AHIP 2021). Hospital consolidation trends are only increasing: From
2007 to 2017, 19 percent of hospital markets, serving 11.2 million Americans, had only one hospital system
(AHIP 2021).

Similarly, a PricewaterhouseCoopers (PwC) report found no correlation between size and quality of care or
cost per encounter in health systems with multiple facilities (Kaul et al. 2016). This finding can be attributed
to how consolidated hospitals operate as de facto holding companies, a collection of highly autonomous
hospitals, rather than cooperating with one another (Kaul et al. 2016).

Health care’s purpose is to improve people’s well-being without placing an undue financial burden on
patients. Therefore, health care should be considered a public good, and the government should regulate
these private markets.

Still, there are counterarguments that attempt to demonstrate how the corporate consolidation of medical
providers has benefits. For instance, the Dartmouth-Hitchcock Medical Center in New Hampshire used its
affiliate network to create a standardized care protocol for common conditions and procedures (Birkmeyer
2015). Yet, each patient has their own preexisting conditions and circumstances affecting their health. So, to
attain better health outcomes, personalized care is still needed over creating a uniform system.

In essence, the pro-consolidation argument states that inadequate communication between providers can
cause an increase in health-care spending (King 2017). Accordingly, strategies to increase coordination, like
M&A, can help solve such problems (King 2017). Nevertheless, despite the reforms in provider payments

and the health-care ecosystem encouraging consolidation, government regulation limits how much
consolidation can actually occur (King 2017). That is why proponents will claim that hospitals merge because
of market forces and that the government should not intervene, creating a conflict with public policy.

Overall, medical services are becoming more concentrated and will eventually reach monopolistic levels,
allowing a minimal number of providers to determine what prices to charge for care (Rosalsky 2021). As
these providers gain a greater ability to set market prices, they can also decrease the quality of their
services because patients do not have other options.

Consolidation in Kansas City

Kansas City has a long history of provider consolidation. In the late 1950s, Kansas City’s two segregated
hospitals were losing city money because of the operations costs to run both separately, so the city council
supported a merger to reduce costs, forming what is now known as the University Health system (Wells
2022). In more recent decades, health-care consolidation deals, such as the 253-bed Trinity Lutheran
Hospital and 198-bed St. Mary’s Hospital in 1988, also occurred (Kusserow 1991). In 2003, the Hospital
Corporation of America (HCA), the nation’s largest health system, purchased a dozen hospitals from Kansas
City-based Health Midwest for $1.125 billion (Creswell 2013).
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There has been a flurry of recent M&A transactions in the area. In early 2023, Olathe Health and Miami
County Medical Center joined the University of Kansas Health System, adding care and clinic locations
in multiple counties. Bob Page, CEO and President of the University of Kansas Health System, said that
“coming together as one health system” will give patients the “opportunity to access the most advanced
care in a more seamless way” (Olathe Health 2023).

Notably, on May 31, 2023, it was announced that BJC Healthcare, which operates Barnes-Jewish Hospital and
other providers in the St. Louis area, would merge with St. Luke’s health system in the Kansas City metro.
According to BJC President Richard Liekweg, this $10 billion merger will allow both institutions to “further
invest in [their] teams, advance the use of technologies and data to support [their] providers and caregivers,
and improve the health of [their] communities” (Fentem 2023). This planned merger is still subject to
regulatory approval.

In both instances, health-care leadership espouses only these presumed benefits of mergers and
acquisitions to the patients and community, failing to mention possible negative impacts.

Recommendations

Consolidation leads to price increases because payers like insurance companies have limited options with
which to contract. With higher medical prices, providers can earn more revenue from patients. Clearly,
financial incentives exist for hospitals to merge and /or acquire practices because they can gain more power
in the market.

Current antitrust legislation supports hospital consolidation because of how health care’s local markets

are defined when using tertiary hospital catchment areas or hospital referral regions. Hospital referral
regions (HRRs) were made from the patterns of referrals among hospitalization in the cardiovascular and
neurosurgery sectors from the 1992-1993 Medicare data (Kocher et al. 2021). Antitrust enforcement agencies
still use these HRRs even though they are outdated. HRRs also incorporate a larger region than what is
viable for patients: The Manhattan HRR, for example, contains all five New York City boroughs despite the
lower likelihood that Manhattan residents will travel outside their own borough for treatments (Kocher et
al. 2021). Overall, the power of a consolidated hospital to set market prices is greater than it appears in its
HRR market share.

Additionally, the FTC does not have the authority to enforce antitrust rules on nonprofit hospitals, which
is troubling since two-thirds of the 92 total mergers and acquisitions in 2019 involved nonprofit entities
(Schwartz et al. 2020; Kaufman Hall 2020). Overall, it is clear that these policies dampen the federal
government’s authority. Therefore, state intervention is needed, especially among nonprofit providers,
to have a more immediate impact on the Kansas City metro area.

First, Kansas must institute transaction notice, review, and approval, which means that hospitals, health
systems, physician groups, and private investment firms are required to notify authorized state entities (like
the state attorney general or state health agency) of proposed mergers or contractual affiliations

for approval (NCSL 2023). Standards that can be used include determining whether the transaction

harms health-care competition, increases prices for consumers, and limits access to health-care services
(NCSL 2023).
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Next, Kansas must restrict anticompetitive health plan contract terms. An example of these terms includes
the “all-or-nothing” clause, a requirement “that an insurer must contract with all facilities in a health system
if they want to contract with any facilities in the system” (NCSL 2023). Another example is the exclusive
contracting clause which is a “contractual agreement in which a provider prevents the insurer from
contracting with other competitive providers” (NCSL 2023).

To fight consolidation in Missouri, state lawmakers must add a certificate of public advantage. This means
that after the approval of a health-care merger, there must be increased oversight afterward in exchange
(NCSL 2023). Missouri already has anticompetitive health plan contract term restrictions (NCSL 2023).

It is crucial that Kansas and Missouri both have the same policies in place so that they can build a stronger
case against health-care consolidation in the Kansas City metro area.

Furthermore, both states can use value-based payment (VBP) models through their Medicaid programs
(MACPAC n.d.). Compared to the standard fee-for-service (FFS) reimbursement, VBP pays providers based
on their quality of care. So, if hospitals begin delivering low-value care after consolidating, they won't be
compensated as much. In addition, having a state competition index to check market power in both Kansas
and Missouri will be useful as well (Miller 2023). This index would provide greater, more organized insight
into the major health-care entities in these states.

As a case study on how Kansas and Missouri can also address the effects of M&A, the California state
government received a $575 million settlement with Sutter Health for their successful consolidation efforts
(Office of Attorney General Rob Bonta 2021). In addition, California lawmakers implemented new regulations
to limit what Sutter charges patients for out-of-network services and increase transparency by permitting
insurers, employers, and self-funded payers to give plan members access to pricing and quality information
(Office of Attorney General Rob Bonta 2021). Furthermore, they can halt measures that deny patients access
to lower-cost plans, stop all-or-nothing contracting deals, cease anticompetitive bundling of services and
products, and prevent anticompetitive practices by clearly defining clinical integration to include patient
quality of care (Office of Attorney General Rob Bonta 2021). This case provides another policy framework
for the Kansas and Missouri state governments to use when challenging these consolidation cases in the
Kansas City metropolitan area.

California’s policies also counteract and expose fallacies in neoliberal ideals. Under that worldview, the
free market, operating without government intervention, should lead to more and better choices for the
consumer. Consolidation contradicts these ideals because when hospitals merge, patients have fewer
options to receive care.

Intersectionality comes into consideration as well with this issue. For example, if a major hospital system is
bought by a Christian-based provider, patients who want care for abortions or LGBTQ+-affirming services
may be restricted depending on the provider’s beliefs and regulations. It is imperative to address these
potential concerns by ensuring there are many options for patient care.

Moreover, consolidation has harmed women'’s health with subpar, high-cost care. Specifically, it negatively
impacts “women’s access to and quality of health care, particularly before, during, and after childbirth”
(Flynn et al. 2019). In addition, consolidation harms “labor markets and working conditions” for women, with
providers not facing as much competition and having a greater market share (Flynn et al. 2019).

If state governments play a stronger regulatory role and limit what mergers and acquisitions can take
place, patients will have access to more affordable, high-quality care through greater competition among
medical providers. By maintaining sustainable structures to prevent consolidation in the Kansas City area,
state governments can address the long-term needs of the local communities in Kansas and Missouri and
improve their well-being.
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With these major stakeholders on board, such changes will provide comprehensive support for this
consolidation issue and result in an actionable change in the Kansas City metro area. Additionally, it will
counteract the lobbying power of hospitals since they are usually the largest employers in congressional
districts (Haberkorn 2013). Having public advocates in general to challenge this issue can help state officials
understand the damaging effects of medical M&A and learn what actions they can take to reduce these
developments.

Conclusion

The consolidation of hospitals and health systems has accelerated in the United States because more of
these entities are losing money due to the pandemic. Although this integration between providers can
generate profits on their end, it creates monopolistic market shares in their respective regions.

Even though some consolidation issues—like the aforementioned Sutter Health case in California—were
resolved to an extent, such worrying developments still occur throughout the country, such as in the Kansas
City metropolitan area. Since this location spans two states, Kansas and Missouri, this requires a more
nuanced examination of how to best mitigate this increasing rate of consolidation. During the pandemic,
health-care providers proceeded to use consolidation for financial gain at the expense of their patients. To
prevent such trends from accelerating, bi-state government entities in Kansas and Missouri must overcome
this growing corporate power harming the Kansas City public.

Although some federal regulations exist to tackle this challenge, they are not enough to address
consolidation comprehensively. Therefore, both Kansas and Missouri state governments must revise
their policies to directly resolve this rise in mergers and acquisitions in Kansas City for the benefit
of their patients.
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Corporate Power

Corporate Influence on Private
Prisons and Mass Incarceration in
Alabama

By Eriko Darcy

Introduction

This policy brief explores the impacts of private prisons and corporate power on mass incarceration in the
United States and examines the unique case of Alabama, where one plan to build private prisons was halted
in 2021. After a 2020 Department of Justice (DOJ) investigation exposed systemic violence in the state’s
prison system, the crux of the state government’s solution was to construct two private prisons. Lawmakers
and individuals who stood to profit from the building of private prisons ultimately failed to take control

of the state’s jail system due to organized grassroots opposition. However, Alabama’s prison system is still
notorious for violent facilities, with over 270 deaths in custody and 19 homicides in 2022 alone (Equal Justice
Initiative 2023).

This brief will examine the rise of private prisons across the country and the arguments in support of
privatization. The critique of private prisons connects to a wider critique of neoliberalism and the belief
that private enterprise is more efficient and effective than the public sector in delivering goods and
services. Ultimately, though, private corporations do not fix the problems of the public carceral system or
the issue of mass incarceration. On the contrary, they exacerbate the problem by attaching profit motives
to incarceration. The role of private stakeholders and the political capital they wield within the American
carceral system must therefore be addressed, condemned, and eliminated. Instead of seeking private
solutions to mass incarceration, state governments should reallocate funds from the carceral system to
welfare programs and other social services (such as health care, education, and reentry programs) and
prohibit political campaign donations from corporations that have a clear conflict of interest and a financial
stake in the outcome of legislation. Such an approach would reduce, rather than aggravate, the mass
incarceration problem, and would also provide major economic benefits, since it is unsustainable for states
to overfund their carceral systems while divesting from welfare programs.

Background

In January 2021, President Joe Biden issued an executive order ending all DOJ contracts with private prison
corporations. While the executive order was an important step toward cutting ties between the federal
government and for-profit corporations that earn money from prison contracts, it had some significant
shortcomings. First, while the federal government can no longer sign or renew contracts with private prison
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corporations, these rules do not apply to state and local governments. The executive order also does not
affect Immigration and Customs Enforcement (ICE) contracts because ICE is not part of the DOJ (Eisen
2021). The omission of ICE from the executive order is significant because approximately 80 percent of ICE
detention beds are owned or managed by for-profit entities (Eisen 2021). Rather than addressing the private
prisons issue head-on, the executive order creates a scenario in which for-profit firms can sign contracts
directly with states rather than with the federal government.

The emergence of private prisons is relatively recent. The US mass incarceration crisis began during the
1980s—also known as the tough-on-crime era—with a sharp spike in harmful and severe crime policies.
These policies resulted in overcrowded public prisons, and, without enough beds to hold the influx of
incarcerated people, the number of for-profit prisons across several states and the federal system began
increasing. The residual effects of this era persist today, as nearly 100,000 individuals are held in private
prisons across 27 states (Budd and Monazzam 2023). However, the use of private prisons varies widely
across states. On one end of the spectrum is Montana, which houses nearly half of its incarcerated
population in private facilities. Nearly on par with Montana are Hawaii, New Mexico, and Tennessee—
these states also have high private prison populations ranging from 35 percent to 45 percent of their total
incarcerated population (Budd and Monazzam 2023).

The private prison sector has four main corporate players: CoreCivic, GEO Group, LaSalle Corrections, and
Management and Training Corporation. Even with the executive order in place, these corporations are still
wildly profitable. During GEO Group’s second quarter earnings call in 2021, executives reported that while
two of their facilities would close as a result of the executive order, the company renewed five contracts
with the Bureau of Prisons and secured a new contract in Tampa, Florida (Seeking Alpha 2021). CoreCivic
has seen similar success. Only three months after the order was signed, CoreCivic signed a new three-
year contract in Ohio (Eisen 2021). These cases show that measures focused solely at the federal level are
inadequate in preventing the proliferation of private prison systems.

The private prison industry faces significant opposition from surrounding communities, advocacy groups,
human rights organizations, and research groups. There is the moral argument that the concept of an
entity profiting from mass incarceration is inherently wrong and that some legal and state functions simply
should not and cannot be delegated to private corporations (Cummings and Craig 2020). Others argue

that the profit incentive of private entities creates adverse conditions in private facilities as corporations

try to cut operating costs (Cummings and Craig 2020). Alabama’s existing carceral system is one of the most
dangerous in the country: Alabama leads the nation when it comes to in-custody murders, at eight times
the national average (Gould 2023). Its prisons also have the highest rates of suicide (most of which take place
in solitary confinement), assault by officers, drug trafficking by prison staff, and rape. The widespread
violence led the DOJ to sue Alabama in 2020, citing violations of Eighth Amendment rights due to failure

to protect incarcerated individuals from violence and sexual abuse, and failure to provide safe and humane
conditions of confinement (DOJ 2020). While the state acknowledged its ongoing issues, it denied any
constitutional violations.

The call to build more prisons came in response to this investigation. Governor Kay Ivey and her supporters
cited the plan to build two mega-prisons as a major step toward ameliorating the decades of neglect within
the public prison system and as a means of addressing serious overcrowding issues (Ramey 2021). This
proposed solution did not hold up for long. Barclays Capital, the initial underwriter for the deal between
the state of Alabama and CoreCivic, first sought $S633 million in private activity bonds (bonds that are open
to a small number of institutional investors) and another $215 million in private place bonds (bonds that

are open to individuals and banks) (Simon 2021). This deal failed to receive a massive inflow of investors

as it took place against the backdrop of the nationwide Black Lives Matter movement, a social and civil
rights movement that emerged in the early 2010s in response to systemic racism and violence against Black
people and communities, and a growing consciousness of ethical investing. Barclays’ role in this deal was
particularly notable as the firm had publicly announced in 2019 that they would stop financing for-profit
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prisons and businesses that detain immigrants. Local advocacy groups in Alabama, such as the Woods
Foundation, Worth Rises, Communities Not Prisons, Alabama Students Against Prisons, and the Alabama
Appleseed Center for Law and Justice, also quickly mobilized, resulting in Barclays not only backing out of
the deal but also being pulled from the American Sustainable Business Council and Social Venture Circle
(Simon 2021). As the financing of Alabama’s private prisons crumbled, so did all preexisting plans to build
private mega-prisons.

The failed Barclays deal is a key example of how neoliberal ideology promotes privatization as a solution

to policy problems. Policymakers in Alabama turned to private companies to step in where the state was
“failing,” reinforcing the idea that privatization is more efficient at delivering public goods and services.
However, as advocates successfully pointed out, the reality is that private prisons have led to clear abuses of
human rights, skyrocketing incarceration rates, and a lack of accountability due to profit motives. A justice
system that actually centers justice cannot be driven by neoliberal ideology.

The rise in mass incarceration, also called the development of the penal state, occurred in conjunction

with market-oriented policies. Such policies sought to reduce the state’s involvement in welfare, and largely
accepted the idea that prisons serve as a deterrent to breaking the law. The pillars of free market economics
were combined with tougher law-and-order policies. The successes of politicians who were “tough on
crime” gave way to a rightward shift in debates on law and order. Neoliberalism drives the carceral state; its
commitment to privatization is at the core in the expansion of for-profit prisons, privately run immigration
detention facilities, and private parole and probation services (Gottschalk 2015). The welfare-averse policies
and politics at the center of neoliberalism sustain a steady flow of inmates (Gottschalk 2015). Neoliberal
policies have seen cuts to programs across education, job training, and health services—programs that are
necessary to reduce high incarceration rates (Visher and Eason 2021).

Neoliberalism espouses the belief that private enterprise is more efficient and effective than the public
sector in operating social infrastructure, and neoliberal proponents have made this argument in support
of prison privatization. Private prison companies have long lobbied for policies to increase incarceration
rates (e.g., mandatory minimum sentencing laws and harsher drug sentencing) to increase profits (Poyker
and Dippel 2019). During the 2016 election cycle, private prison companies donated a record $1.6 million to
political parties, candidates, and outside spending groups (OpenSecrets 2023). By lobbying and donating
to political campaigns, private prison corporations can influence legislators to enact harsher sentencing
laws and guidelines. This lobbying has given way to a private prison industry that has a financial incentive
to create and maintain high levels of incarceration, rather than focus on rehabilitation and decreasing
recidivism rates. The privatization of prisons has also led to a lack of transparency and accountability, poor
conditions for incarcerated individuals, and an apparent conflict of interest between the profit motives

of prison companies and the overarching goals of the criminal justice system (Office of Senator Elizabeth
Warren 2020). Studies have repeatedly found that private prisons provide no significant or systematic cost
savings when compared to public prisons (White et al. 2020).

Policy Analysis

Tough-on-crime policies and draconian sentencing laws remain at the core of astronomical mass
incarceration rates in many states. Alabama exhibits both of these drivers through its Habitual Felony
Offender Act, an example of a statutory mechanism that has escalated our reliance on the prison industrial
complex to solve our society’s issues. Since this law was passed in 1979, Alabama’s prison population has
ballooned (Alabama Appleseed 2023). The Habitual Felony Offender Act reinforces harsh sentencing,

often life sentences, for individuals whose crimes do not necessarily warrant them. The Act mandates
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life in prison without parole for anyone convicted of a Class A felony if that individual has previously been
convicted of any three felonies. In many cases, individuals have no extensive history of violence; some have
childhood adjustment issues, come from troubled backgrounds, or have a history of drug abuse, and many
are emotionally traumatized (Alabama Appleseed 2023). The Habitual Felony Offender Act robs the state of
money it should invest in health care, mental health care, and underserved communities, as it costs nearly
$15,000 to incarcerate one individual for one year (Vera Institute 2017). From a purely economic standpoint,
the state of Alabama is not able to afford mass incarceration, as we can see from its horrible prison
conditions, overcrowding, and its inability to hire and train prison guards (DOJ 2016). Due to the Habitual
Felony Offender Act, Alabama also has an aging prison population with skyrocketing health-care costs. The
ballooning of the prison population, partly due to harsh sentencing, led lawmakers to turn to privatization
as the solution.

But privatization is not the answer. Supporters of private prisons cite cost savings as the major appeal
(Blumenstein et al. 2007). It is important to note, however, that the studies determining these cost savings
are often funded by private prison corporations, giving way to clear biases and skewed peer review. Studies
conducted by third parties have shown that the cost efficiency and safety of private prisons are worse than
their public counterparts. Meanwhile, the Delaware County Jail Oversight Board of Pennsylvania conducted
a study that determined a county could save up to $7 million per year by moving away from privatization
(Simon 2021).

Given the empirical fallacies of common pro-privatization arguments that private facilities are safer

and more economical, we must now examine how to limit the role of corporate power in our carceral
system. First, building more prisons is not the appropriate response to mass incarceration. Alabama’s

initial private prison project and failed Barclays deal would have been an incredible misuse of funds, as it
reserved approximately $400 million (nearly 20 percent of its federal COVID-19 funding) from the American
Rescue Plan (Eisen 2021). The billion-dollar cost for construction should have been allocated to support
underserved communities, and invested in education, health care, and rehabilitative services (Chandler
2023). Following the block of the private prison, the state remains in limbo with regards to how to address
its prison system.

We must also acknowledge the racial disparities in prisons. In 12 states across the country, including
Alabama, more than half of the prison population is Black—for reference, 26.8 percent of Alabama’s
population is Black (Nellis 2021). Black and Latinx people are incarcerated in state prisons at almost 5 times
and 1.3 times the rate of white people, respectively (Nellis 2021). Historically, segregation and “redlining”
(exclusionary tactics in real estate that racially discriminate) have relegated Black communities to
underserved areas with major structural disadvantages that translate to subpar investment in education,
nutrition and access to food, mental and physical health care, and employment (Jackson 2021). These
factors have been correlated with higher levels of crime, policing and surveillance, arrests, and an increased
likelihood of health disorders such as substance abuse and mental illness. It is a dangerous mistake to
proliferate the use of prisons (public or private) without understanding the contexts and circumstances in
which many incarcerated individuals live—as the use of prisons does not address the root causes of crime.

Recommendations

A multifaceted approach to reform is necessary to limit the role of corporate power in our carceral system.
These prongs include sentencing reform, investing in communities to address the root causes of mass
incarceration, and limiting corporate power in politics.
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Sentencing reform must be enacted to alleviate the overcrowding of public prisons, which is often used

as an excuse for privatization. States should create a structure for judges to review life sentences without
parole. This reform practice would be particularly important in Alabama, where judges must abide by the
Habitual Felony Offender Act. The reform would give judges discretion to “look back” and reevaluate the
sentenced individual, which could help reduce prison overcrowding and end life without parole sentences
for those who have exhibited changed and rehabilitated behavior. This mechanism also allows for a review
of who poses a risk to public safety and who does not. Those who are ready to reenter society (e.g., those
who completed job training and education programs or who do not exhibit a history of infractions) should
be able to do so. These reforms will also reduce costs and strengthen alternatives to incarceration (e.g.,
halfway houses).

Investing in historically underserved communities is an especially important solution when looking at the
demographics of underserved communities and the demographics of our prison populations. In Alabama,
funds that are allocated toward over-policing, surveillance, and imprisoning individuals under the Habitual
Felony Offender Act should be reallocated. The Alabama legislature passed its General Fund budget and
Gov. Ivey signed the state’s budgets on June 1, 2023. This was a record-breaking $3 billion dollar budget with
nearly $662 million (over 20 percent) allocated to the Alabama Department of Corrections, $112 million (~4
percent) directed toward the Alabama Law Enforcement Agency, and $88 million (~3 percent) allocated to
the Alabama Bureau of Pardons and Paroles (Cason 2023). The allocations from the general fund to support
the Department of Corrections are bloated and the outcomes are subpar; meanwhile, Alabama falls far
behind when it comes to education funding. The state ranks 42nd in funding and 41st in school spending
(Hanson 2022). By divesting from the Department of Corrections and reallocating funds toward education
and mental and physical health care, Alabama can ensure that prisons are no longer the catchall mechanism
to rehabilitate and reintegrate individuals back into society.

While organizers in Alabama were able to halt one attempt at privatization in their prison systems,

this issue persists across the country. In Ohio, Texas, Montana, and Idaho, CoreCivic has been sued

for increased violence within prisons and for human rights abuses (Rossi 2018). In April 2018, formerly
detained immigrants filed a class action lawsuit against CoreCivic, citing the use of “forced labor” at a
facility in Georgia. In September 2017, the state of Washington filed a lawsuit against GEO Group for
paying detainees only S1a day for their labor. Detainees in Colorado also sued GEO Group for wage theft

in 2014 (Holpuch 2018). Through these suits, we see a continuous and repetitive pattern of private prison
corporations robbing individuals of their human rights. CoreCivic is also known for its tactic of swooping
into states facing budgetary crises and claiming to provide revenue-boosting avenues that will help the
state (Rossi 2018). This was the context in which CoreCivic came to Alabama—the state operates violent
and overcrowded public prisons and CoreCivic floated a plan it claimed would reap high revenues and
ameliorate prison conditions. While this plan did not pass in Alabama, it did pass in Montana. In 2017,
Montana Governor Steve Bullock convened a special session to fix the state’s $75 million budget deficit
(Rossi 2018). During this time, CoreCivic owned the only for-profit prison in Montana. As its contract with
the state neared its expiration date, CoreCivic brought an offer stating that if the Governor agreed to
extend the contract for another two years, the corporation would return $34 million that Montana had been
accumulating via a “buy back” fund (Rossi 2018). While dubious, this deal passed and CoreCivic continues to
wield significant political power in the state.

CoreCivic and other prison corporations are known to donate to state lawmakers to secure future
contracts, a practice which should be outlawed. Alabama is one of five states (including Nebraska, Oregon,
Utah, and Virginia) that allow corporations to donate unlimited amounts of money to state campaigns
(NCSL 2019). When Alabama was still entertaining its private prison contracts, private prisons donated tens
of thousands of dollars to Alabama lawmakers and their campaigns (Burkhalter 2019). Gov. Ivey received a
combined $12,500 from GEO Group and CoreCivic (Burkhalter 2019). These are clear conflicts of interest.
While federal candidates must abide by campaign contribution guidelines administered by the Federal
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Elections Commission, state, county, and municipal candidates have no such requirement. In Alabama,
campaign financing is largely regulated by the secretary of state, and appeals must be made to the current
officeholder. This practice can lead to further conflicts of interest, a lack of independence due to the
secretary of state having partisan affiliations, limited checks and balances, and diminished transparency

as campaign finance regulation is concentrated in the hands of one office. By prohibiting donations from
corporations and their PACs, groups that have clear conflicts of interest and a financial stake in outcomes of
legislation, we can limit the political muscle of corporations in the criminal justice context.

Conclusion

The issue of private prisons is a complicated one that involves powerful stakeholders. This problem also ties
into a wider critique of neoliberalism, which ignores the historical contexts of inequality and presumes that
all individuals have equal choice and opportunity in determining the trajectories of their lives.

In discussing how to phase out or limit the power of private prison corporations, it is important to note the
inherent dissonance between a for-profit institution and an institution that incarcerates individuals. There
is a critical conflict of interest when a state partners with corporations that have a vested financial interest
in incarcerating individuals. These corporations make money by entering into contracts with state and local
governments and managing private prison facilities. But these contracts can only take place where there
are not enough beds in public prisons to hold all convicted individuals. Additionally, private prison contracts
normally require the local government to keep the private facility full, forcing the surrounding communities
to drive people into the carceral system. Over 60 percent of private prison contracts require a specific
occupancy rate, which is typically around 90 percent. In other words, 90 percent of beds must be filled at all
times (Cohen 2015). Some contracts operate on a 100 percent occupancy guarantee (Cohen 2015).

We can begin to limit the power of private prison corporations by limiting their ability to donate to state
and local elections, thereby limiting their corporate power. Since 1989, GEO Group and CoreCivic have
contributed more than $10 million to candidates and spent almost $25 million on lobbying efforts (Cohen
2015). Limiting the private prison industry’s political networks is the first step in inhibiting the ability of
private corporations to win contracts with counties and state governments—and eventually phase them out
entirely. By tackling the issues of mass incarceration with sentencing reform, reallocating funds from the
carceral system toward health care and rehabilitation, and limiting the political maneuvers of private prison
corporations, we can dismantle mass incarceration and corporate power.
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